UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

3-9-2011

Markel Intern. Ins. Co., Ltd v. Erekson Clerk's
Record v. 2 Dckt. 38336

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Markel Intern. Ins. Co., Ltd v. Erekson Clerk's Record v. 2 Dckt. 38336" (2011). Idaho Supreme Court Records & Briefs. 3115.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3115

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

y,.

"

d

~

IN THE SUPREME COURT
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Supreme Court Docket No.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

MARKEL INTERNATIONAL INS. CO., LTD,
a corporation incorporated under the laws of
England and Wales with principle place of
business in London, England authorized to
conduct business in surplus lines insurance
in the state ofldaho,
Plaintiff/Cross-Appellant,

)
)
)
)
)
)
)
)
vs.
)
)
JASON EZRA EREKSON, as Personal
)
Representative for the EST A TE OF THOMAS )
R.EREKSON, Deceased,
)
)
)
Defendant/Appellant,
)
and
)
)
ELK COUNTRY SPORTS, LTD CO., an Idaho )
Company,
)
)
Defendant,
)

Supreme Court Docket No. 38336-2010
Bear Lake Co Docket No. CV-2009-000172

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Sixth Judicial District of the State ofldaho, in and for
the County of Bear Lake.
HONORABLE STEPHENS.DUNN
Sixth District Judge

BRENT 0. ROCHE
Attorney at Law
P.O. Box 1391
Pocatello, ID 83204-1391
Attorney for Defendant/Appellant

ROBERT D. WILLIAMS
Attorney at Law
P.O. Box 1758
Coeur D'Alene, ID 83816-1758
Attorney for Plaintiff/Cross-Appellant
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CARE'r' PERKIHS

Robert D. Will.iams
CAREY PERKJNS LLP
l 110 W. ?erk Place, Suite 312

P.O. Box 1758
Coeur d" Alene, ID 838H5-1758
Telephone: (208) 664-9281

Facsimile: (208) 664-5380
ISB # 5094

:itPury
---Cli.SE·NO.

Attorneys for Plainti..ft7Counter-Defendants. Markel International and. Rams.gate Insurance, Inc.
IN THE DISTIUCT COL'RT OF THE SDCTH JuUICIAL DISTRICT

OF THE STATE OF IDAHO, IN A.'ND FOR THE COU1\1TY OF BEAR IAKE
X,..:tARKEL INTER.NATIONAL INS. CO., LID., a
corporation incorporated under the laws of England
and Wales with principle place of business in
London, England authorized to conduct business in

Case No.: CV·2009·000172

siJlI)lus lines in1>Urnnce in the state ofidaho,

AFFIDAv1T OF ROBERT D.
Plaintiff,

\VILUA.MS 1N SUPPORT OF
MARKEL lNTER..'lATIONAL and

vs.

ELK CotJl\"lRY SPORTS, LTD CO., an Idaho
Company and THOMAS R. EREKSON, an
individual

RAMSGATE INSURANCE, lNC.'S,
MOTION FOR SUMMA.RY
JUDGMENT

Defendants.
ELK COUNTRY SPORTS, LTD., CO.,
Counter-Claimani;
vs.
MAR.KELlNTERNATIONALThrS. CO., LTD.1

Counter-Defendant.

ELK. COUNTRY SPORTS, LID., CO.,
Third Party Plaintiff,
vs.

RAMSGATE INSURANCE ~C., a foreign
corporation, and Thomas L. Hulme, an ind.ividua.1,

Third Pa

Defendants.

AFFIDAVlT OF ROBERT D. WILLIAMS IN SUPPORT OF COUNTER-DEFENDANTS, MARK.EL
rnTERNATIONAL AND RA.l\:{$0ATE INSURANCE, INC, ·s, MOTION FOR SLTM:MARY JUDGMENT • l

25/31

STATE OF IDAHO

)
)

County of Kootenai

ss.

)

Robert D. Williams, having been first duly sworn upon oath, deposes and says:
1.

I am an attorney vtith the firm Carey Perkins LLP, counsel of record for Counter-

Defendants, Markel International andRamsgate Insurance, Inc. in the above-captioned matter. I am
duly licensed to practice law in the state of Idaho. I make this affidavit upon my personal
knowledge, and am competent to testify to matters herein.
2.

Attached hereto as Exhibit "A" is a true, accurate, and correct copy of a document

entitled Complaint and Demand for Jury Trial obtained from Bear Lake County under case number
CV-2009-0073.
Further your Alliant saith naught.

Subscribed and sworn to before me this

_1l day of February, 2010.

ALICIA G. ASPLINT
Notary Public
State of Idaho

Notary Public for the Stat ~fldaho
Residingat: P,st ~a/ls, :Idai,o
My Commission Expires:
MY COMMISS10~ ~XPIRES
March 17, ~lh4

BONUEI) TH!l.tr NOTl<RY !'Jll!UC UNOORWR~

AFFIDAVIT OF ROBERT D. WILLIAMS IN SUPPORT OF COUNTER-DEFENDA.'ffS, MARKEL
Il\'TERKATIONAL A.'-JD RAMSGATE INSURANCE, INC.'S, MOTION FOR SUM:MARY JUDGMEJ\1T - 2

;;._do

Dated this ~ d a y of February, 2010.
CARBY PERKINS LLP

CERTIFICATE OF SERVICE

11"'

I HEREBY CERTIFY that on this
day of February, 2010, I served a true and
correct copy of the foregoing AFFIDAVITofROBERT D. WJLLIAMS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT on:
Brent O. Roche, Esquire
RACINE, OLSON, NYE, BUDGE & BAILEY
201 East Center Street
P.O. Box 1391
Pocatello, ID 83204-1391

T~irst class mail
-----7p;·l"
---

- - - Hand

Delivery

/4:s. First class mail
----Yiax
---

Steven A. Wutbrich, Esquire
STEVEN A. WUTHRICH, P.A.
1011 Washington, Suite 101
Montpelier, ID 83254

- - - Hand Delivery

L.
~~;·

Rory R. Jones
TROUT JONES
225 N. 9 th Street, Suite 820
Boise, ID 83702

First class mail

---

- - - Hand Delivery

AFFIDAVIT OF ROBERT D. WILLIAMS IN SUPPORT OF COUNTER-DEFE:t-H)ANTS, MARKEL
INTERNATIONAL AND RAMSGATE INSURANCE, INC. 'S, MOTION FOR SUMMARY JUDGMENT - 3

;23 I

EXHIBIT ''A''

Brent 0. Roche (ISB No. 2.627)
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P. 0. Box 1391/CenterPlaza
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Facsimile: (208) 232-6i 09

::l:£PUTY _ _ _ _ _ CASE: ND.

IN THE DISTRICT COURT OF THE SIXTH ruDICIAL DI$TRICT OF TIIB
'

.

STATE OF IDAHO, ThT A.."® FOR THE COUNTY OF BEA..R LAKE

THOM.AS R. EREKSON,

. )

)
Plaintiff,

vs.
ELK COUNTRY SPORTS, LID. CO.,

_____________
Defendant.

)
)
)
)
)

COMPLAINT and DEMAND
FOR JURY TRIAL

)
)

)

Plaintiff Thomas R. Erekson, through couns~l and in support ofhis claim against Defendant ·
Elk Corm.try Sports, Ltd. Co., states and alleges as follows:

1.

Plain.ti.ff Thomas R. Erekson is a resident of Bear Lake Co1mty, Idaho.

2.

Defend.ant Elk Country Sports, Ltd. Co., is an Idaho Limited Liability Company

located in Montpelier, Bear Lake County, Idaho where it is engaged in business selling hunting and
fishing equipment, including new and used guns and reloading supplies.
3.

On or about May 25, 2007 Elk Countl}' Sports provided Plaintiff with numerous

reloaded 5 0 caliber cartridges as incentive for Plaintiff to purchase a used BFR 5 00 S&W Magnum

COMPLAINT and DEMAND FOR JURY TRIAL -1

'"--...---;;-

·····''····

revolver. Plaintiff was unaware that some of the reloaded cartridges utilized large rifle primers in
casings designed for shorter pi~tol pclmers.

4.

On June 11, 2007 Plaintiff took his revolver to the local shooting range intending to

shoot it for the first time. He loaded five reloaded cartridges into the chamber ofbis revolver. "'While
aiming at a target Plaintiff pulled the trigger once. 'When he did so, the round under the hammerthe one intended to be fired-and theroundimmediatelyto its right fired simultaneously. The casing
from the second cartridge was violently propelled backwards, knoclci..ng off the revolver's loading
gate and then striking Plaintiffbetween the eyes, ~ g Plaintiff's slrull and then penetrating into

his brain.
5.

This mishap desctibed above was directly and proximately caused by the negligence

of Defendant's agent, David Schreiber, acting withln the course and scope of his employment,
. including but not limited to bis

'.1ct of providing reloaded cartridges to. Plaintiff as incentive for

· Plaintiff to purchase the revolver and his failure to warn Plaii:I.tiff against loading mare th.an one
reloaded cartridge into his revolver at any given time so as to avoid the danger of severe injury from
accidental sympathetic discharge of a reloaded cartridge due to the exposed and mismatched prim~
and high recoil from firing the revolver..
6.

As a direct and proximate result ofDefendant' s negligence, Plaintiff sustained severe

and painful personal injuries, including, but not limited to, permanent brain damage, extensive
fractures of his skull and sinuses, severe injury to his left thumb and lacerations to his right upper
arm. These injuries have resulted in permanent physical impairment and disfigurement, pain and
discomfort, mental anguish and inability of Plaintiff to pursue bis usual activities, in the past and
future, all to Plaintiffs general damage, in an amount well in ·excess of the minimum jurisdictional

COMPLAINT and DEMAND FOR JURY TRIAL - 2

i

l_ _ Affct_, ·~ . lJi I/ i aJKS

J31f____. ~
...... .

:.Iii:nit of the district court;~ The amount and full extent ofP1ainti.ff s general damages, past and future;

will be established at tp.al.
7.

· As ·a direct and proximate result of Defendant's negiigence, Plaintiff has incurred

medical expenses in excess of $263,000 for necessary medical_ care, including brain surgery to
extract the casing and damaged brain tissue, surgery to install a large implant to rebuild his forehead,·
surgery to reattach the soft tissue and to amputate a portion of his left thumb, as well as ex~ve
hospitalization and rehabilitation therapy. Plaintiff's injuries require ongoing care. Plaintiff's future
medical expenses are not known at this time. Plaintiff seeks recovery of all economic losses and
special damages, past and future, incurred and to be incurred.
8.

Pla.intiffhas been required

to retain counsel to pursue this action and should receive

an award ofreasonable attorney fees pursuant to LC. §12-121 and an award of all costs incurred in
prosecuting this

claim pursuant to Rule 54 of the Id.ah~ Rules of Civil Procedure.

'WHEREFORE, Plaintiff requests judgment be entered against Defendant as follows:.

A.

For all general damages, past and future, sustained by Plaintiffin the amount proven

B.

For all special damages, past and future, sustained by Plaintiff in the amount proven

C.

For costs incurred in prosecuting this action; .

D.

For an award ofreasonable attorney fees pursuant to I.C. §12-121; and

E.

For such other and further relief as the Court deems equitable.

at trial;

at trial.

COMPLAINT and DEMAND ,FOR JURY TRIAL -3

.

~3J.
' --..,.-..,-· -·······--·····-··--~

DATED this~ day;of March, 2009.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

By_~----'-;~_,__v"-__"_
BRENT 0. ROCHE

DEMAND FOR JURY TRIAL
Pursuant ~o LR.C.P. 38(b)Pla.intiffhereby_requests a 12 personju..--y on_all issues.
DATED tbi.s _&l. day of March, 2009.

RACINE, OLSON, NYE, BUDGE
& BAIT.,EY, CHARTERED

By~··

·BRENTCUOCHE

· COMPLAINT and DEMAND fOR JURY TRIAL

~

4

...

--...,.,......,,.,.------

Brent 0. Roche (ISB No. 2627)
RACil\1E, OLSON, NYE, RUDGE
& BAILEY, CHARTERED
P. 0. Box 1391/Center Plaza
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Facsimile: (208) 232-6109

IN THE DISTRICT COURT OF

fi!'lfTY _ _ _ _ _CASE NO.

SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDA.HO, IN A...l\TD FOR

MARKEL INTERNATIONAL INS. CO.,
LTD., a corporation incorporated under the
laws of England and Wales with principle
place of business in London, England
authorized to conduct business in surplus
lines insurance in the state of Idaho,
Plaintiff,
vs.
ELK COUKTRY SPORTS, LTD CO., an
Idaho Company and Thomas R. EREKSON,
an individual,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
ELK COUNTRY SPORTS, LTD., CO.,
)
)
Counter-Claimant,
)
)
vs.
)
)
MARKEL INTER.t~ATIONAL INS. CO., LTD.J
)
Counter-Defendant.
)

SECOND AFFIDAVIT OF BRENT O. ROCHE - 1

COUNTY OF BEAR LAKE

Case No. CV-2009-000172

SECOND AFFIDAVIT OF
BRENT O. ROCHE

ELK COlJNTRY SPORTS, LTD., CO.,
Third Party Plaintiff,
vs.
RAMSGATE INSURANCE INC., a foreign
corporation, and Thomas L. Hulme, an
individual,
Third Party Defendants.

STATE OF IDAHO
County of Bannock

)
)
)
)
)
)
)
)
)
)
)

)
: ss.
)

BRENT 0. ROCHE, being first duly sworn, deposes and states as follows:
1.

I am the attorney of record for Defendant Thomas R Erekson. I am also representing

Mr. Erekson in the underlying personal injury action against Elk Country Sports, Ltd., Co., Bear
Lake Case No. CV 2009-0073. This affidavit is based upon my personal knowledge and submitted
in opposition to the motion for summary judgment filed on behalf of Markel and Ramsgate.
2.

Exhibit 1 is a true and correct excerpt of the Deposition of David Schreiber taken in

the underlying personal injury case on January 20, 2010.
3.

Exhibit 2 consists of a true and correct excerpt of the Deposition of Thomas R.

Erekson taken in the underlying personal injury case on December 9, 2009.
4.

Exhibit3 is a true and correct copy ofthe CT scan ofthe brain taken6/11/07 showing

the imbedded casing.
5.

Exhibit 4 consists of a true and correct excerpt of the Deposition of Richard Ernest

taken in the underlying personal injury case on February 3, 2010.

SEC01''D AFFIDAVIT OF BRENT 0. ROCHE - 2

5.

Exhibit 5 consists of true and correct copies of the operative reports concerning

surgeries on Mr. Erekson performed June 11, 2007, June 12, 2007 and October 23, 2007.
6.

Exhibit 6 consists of pictures of Mr. Erekson' s forehead before and after the surgery

placing the implant, along with pictures of his partially amputated thumb and scars on his ann and
face.
7.

Exhibit 7 is a true and correct copy of the discharge summary at University of Utah

Hospital covering Mr. Erekson's hospitalization from June 11, 2007 through July 6, 2007.

8.

Exhibit 8 is a true and correct copy of Dr. Djurich's discharge summary dated 8/3/07

covering :Mr. Erekson's hospitalization at Health South Rehabilitation Hospital from July 6, 2007
through August 3, 2007, together with Dr. Djurich's order dated 8/2/07 for further therapy.

8.

Exhibit 9 is a true and correct copy of the report of Paul Randle, Ph.D. concerning

his calculation of the economic losses sustained by Mr. Erekson as a result of the subject accident.
DATED this

-:;-

day of March, 2010.

BRENT 0. ROCHE
SlJBSCRIBED AND SWOR.i_~ to before me this

S- day of March, 2010.

~~

J11({)[,u /?_o~

NOTARYPUBLICFOR AHO
Residing at: Inkom
Commission Expires: 8/26/12

SECOND AFFIDAVIT OF BRENT 0. ROCHE - 3

CERTIFICATE OF SERVICE
I P.EREBY CERTIFY that on this ~ day of March, 2010, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

r.f

Robert D. Williams
Quane Smith LLP
PO Box 1758
Coeur d'Alene ID 83816-1758
Fax: 208-664-5380

u.s. Mail, postage prepaid
[ ] Hand Delivery
[] Overnight Mail
[·] Facsimile

Steven A. Wuthrich
1011 Washington Street, Suite 101
Montpelier, ID 83254
Fax 208-847-1230

[~U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile

Rory R. Jones
Trout Jones
225 No. 9th Street, Suite 320
Boise ID 83 702
Fax: 208-331-1529

[{ U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[] Facsimile

The Honorable Stephen S. Dunn
District Judge
PO Box4126
Pocatello ID 83205

[...-( U.S. Mail, postage prepaid
[ J Hand Delivery
[ J Overnight Mail
[ ] Facsimile
r'-

I

SECOND AFFIDAVIT OF BRENT 0. ROCHE - 4

I

~~

?
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DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR L.AKE

THOMAS .R. EREKSON

COPY

I

Plaintiff,

vs.

Case No. CV-2009-0073

ELK COUNTRY SPORTS, LTD. CO,
Defendant.

)

ORAL DEPOSITION OF DAVID THOMAS LEE SCHREIBER
Taken on January 20, 2010

I'

SOUTHERN

Jf.A.N M. t'BUCHANAN,
l.,.; Q Ur

Efte'J'Orfirtg and
Service, Inc.

Since /970
Regisrered Profe!i._sional Reporters
C'_. __

(J

/j\((J,

J./.~,,..

RPR,

•

1-800-234-9611

BOISE ID

Nota~-~~~8~lc
• TWIN FALLS, ID
2os-734-1100

NORTHERN

1-800-879-1700

• POCATELLO, ID
208-233-0816

• COEUR D'ALENE, ID

• ONTARIO OR
541-881-1700

• SPOKANE WA
509-455-4515

20 8-765-1 700

• HAILEY, ID
208-578- 1049

www. ida hoco u rtreporti ng .com

Page

Page 3
DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

INDEX
2

THOMAS R.

EREKSON,

3

Plaintiff,
vs.

Case No. CV-2009-0073

Page

Examination By:

4

S~K COUNTRY SPORTS, LTD. CD 1
Defendant.

5

6

4
110

:Mr. Roche
:Mr. Stephens

7

s Exhibits:
ORAL DEPOSITION OF DAVID THOMAS LEE SCHREIBER
Taken on January 20, 2010

9

10
11
12

No. 1 - Copy of Check
No. 2 - Fire Arms Transfer Record
No. 3 - Warning Notice to Reloaders

73
73
86

13

REPORTED BY:
JEAN M. BUCHANAN, RPR,
CSR No. 81.6, a..-rid Notary Public

14

15
16
17
18
19

20
21

22
23
24

Page 2

Page 4
BE IT REMEMBERED that on January 20, 2010, at

APPEARANCES:

2 the hour of 10:05 p.m. the deposition of DAVID THOMAS LEE

2

For the Plaintiff:
BRE:t'-t'T 0. ROCHE
Racine, Olson, Nye,
Budge & Bailey
Attorneys at Law
Center Plaza Building
Pocatello, Idaho

3
4
5

6
7
8

6

B

10

10

11

11

14
15
16
17
18

For the Defendant:
ALA."I\J C. STEPHENS
Thomsen Stephens Law Office
Attorneys at Law
2635 Channing \Vay
Idaho Falls, Idaho
Thomas Erekson

Center, Pocatello, Bannock County, Idaho.
WHEREUPON, the following proceedings were had:

12

DAVID THOMAS LEE SCHREIBER,

13

called at the instance of the plaintiff, having been

14 first duly sworn, was examined and testified

BY MR. ROCHE:

17

Q. Sir, would you please state your full name?

18

A David Thomas Lee Schreiber.

19

19

Q. And what is your date of birth?

20

20

21

21

Q. You have a birthday tomorrow.

22
23
24
25

22

A

23

Q. And tomorrow you will be how old?

24

A

( 2 08)
,1,._

IA

tV

345-9611

A+hl r?nrw _

M & M

c;rrj

as follows:

EXAMINATION

15
16

Also Present:

#16, and notary public, State ofidaho, in the law

7 offices of Racine, Olson, Nye, Budge & Bailey, 201 East
9

13

SCHREIBER, produced as a witness at the instance of the

plaintiff in the above-entitled action now pending in the
5 above-named court, was taken before Jean M. Buchanan, CSR
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Q. Do you have a nickname that your friends or
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· Page 7

colleagues use when addressing you?
A. A lot of them call me Hillbilly.
Q. How did you acquire that nickname?
A. Just because I talk funny and where I am from,
back in the coal country.
Q. %ere were you born and raised?
A I was born in Louisvi]e, Kentucky, and Ii ved
in Indiana and then I moved back to Kentucky.
Q. '\Vben did you come out West?
A The first time or -Q. '\Vben did you move from Kentucky or Indiana to
Idaho?
A. I believe 199 5.
Q. Do you have any relatives living in Bear Lake
County?
A No, sir.
Q. Would you please summarize your education?
A I graduated from high school and went through
vocational auto body training and graduated from that.
Q. '\Vbat year did you graduate from high school?
A 1985.
Q. \\'hat was the name of the high school?
A. Iroquois, like the Iroquois Indians.
Q. \\'here was that located?
8 Inl0llis..\dlle,,..Kenm.ck¥,. _ . ~- --

A Would have been '86, I think. I was only in
2 for about six months. They let me out on an honorable
3
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discharge.
Q. You enlisted in the navy?
A Yes.
Q. And your enlistment was for how many years?
A Four.
Q. And why was it that you were discharged in six
months?
A. Breach of contract, basically.
Q. Explain, please.
A I wanted to be an auto body mechanic basically
on airplanes to do the structural repair on planes, and
they changed my MOS which they put me into hydraulics,
and that wasn't what I signed up for.
Q. Did you indicate that you did receive an
honorable discharge?
A. Yes, sir.
Q. Can you summarize your work history from 1986
through 1995 when you moved out West?
A I drove tractor-trailer for a living.
Q. Were you an independent operator?
A No, sir.
Q. Who was your employer?
___ A._ .1 dro.Y.e.ior:.llicle..MEnterpri ses and.l.dmv.e._. -·· _..
8

1 for Browning Transportation, and I drove for Schwerman
Q. \\'here did you attend auto body school?
2 Trucking. There is a couple others but I can't remember
A Fairdale Vocational.
3 what they were.
Q. \\'here is that located?
4
Q. And where were you living when you had the
A. In Fairdale, Kentucky.
5
truck driving jobs?
Q. And what year did you finish that program?
6
A In 1985.
A I lived in Kentucky until I moved to Idaho.
7
Q. These truck driving companies that you named,
Q. So it was a short course?
8 were they all based in Kentucky?
A. It was a two-year course.
9
Q. So you graduated from high school in '85. Did
A Yes, sir.
10
you also finish the auto body program in '85 as well?
Q. The nature of the truck driving t.h.at you did,
11 was that long haul, short haul?
A. Yes, sir.
12
Q. So you went to high school and did the auto
A Long haul. The one trucking company,
13 Browning, moved from Kentucky to Cincinnati.
body training at the same time?
14
A. Yes, sir.
Q. When you lived in Kentucky doing the truck
15
Q. Have you had any formal education since 1985?
driving, were you in one town in Kentucky?
16
A. No, sir.
A Yes, sir.
:n
Q. And what town was that?
Q. Do you have any fonnal education in
18
gunsmithing?
A Louisville.
:
19
Q. 'Wnat prompted you to move from Kentucky to
A. No, sir. Everything I have done has been
hands on.
!20 Idaho?
21
Q. Have you been in the military?
A. The country.
22
Q. Had you visited before?
A. Yes, sir.
23
A. I drove through there periodically on
Q. \\'hich branch?
24 different runs.
A. Navy.
25
Q. What about the country appealed to you?
Q. What years did you serve in the navy?
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A. Mountains and snow.
2
Q. Did you line up any job before relocating?
3
A. No, sir.
4
Q. Were you married or single at the time t.½at
5 you moved?
6
A. Single.
7
Q. You are currently married?
8
A. Yes, sir.
9
Q. Your wife's first name?
10
A. Carrie.
11
Q. Could you spell that, please?
12
A. C-A-R-R-1-E.
13
Q. And when did you and Carrie marry?
14
A. Ten years ago December 11.
15
Q. 2000?
16
A. Yes, sir.
17
Q. Does your wife work?
18
A. No, it would have been 1999, excuse me.
19
Q. You just celebrated your ten-year anniversary
20 last month?
21
A. Yes, sir.
22
Q. Does Carrie work?
23
A. She is a housewife.
24
Q. Where is Carrie originally from?

25
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She bas li~ed tber_e_a
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Q. There being Montpelier?
A. Yes, sir.
Q. What was her maiden name?
A. Woolstenhulme.
Q. Could you spell that, please.
A. W-O-O-L-S-T-U -- let's see, S-T-E-N-H-U-L-M-E.
Q. And do her parents still live there?
A. Yes, sir.
Q. What are their names?
A. Carrie -- excuse me, Brad Woolstenhulme and
Cindy Skinner.
Q. So her parents are divorced?
A. Yes, sir.
Q. Do you have brothers and sisters that live in
Bear Lake County as well?
A. Yes, sir.
Q. What are their names?
A. Tamara and Jed and her other sister's name is
Vanessa, but she has moved south to Logan.
Q. Jed is a Woolstenhulme. How about Tamara,
what is her last name?
A. Her last name is now Cochran.
Q. Is this the first marriage for you and Carrie?
A. Yes, sir.
Q. Do you have children?

(208)

,,--

345-9611

,, rr J

'I?. .. ,... L o

M

&

A. Yes, sir.
2

Q. ¥/hat are their names and ages?

A. Briston is 7; Colt is 8; and Casey is 15, I
think he is 15.
5
Q. Is Casey your stepson?
6
A. Yes, sir.
7
Q. And the other two are your children from your
8 marriage with Carrie?
9
A. Yes, sir.
10
Q. While we are talking about your background, I
11 want to just touch on the possibility of any criminal
12 record. Have you ever been convicted of a felony?
13
A. No, sir.
14
Q. In doing some background check while I
15 prepared for the deposition I saw that you may have had a
16 Dill or two in '96 and 2001 in Bear Lake and Caribou
17 Counties?
18
A. Yes, sir.
19
Q. Are those the only two DUis that you have had?
20
A. Yes, sir.
21
Q. I also saw that you were arrested for battery
22 two or three times, but they were all dismissed.
23
A. Yes, sir; I was never arrested.
24
Q. But you were apparently in fights and charges
25
· .itially bmngb
Page 12
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A. I was the bouncer.
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Q. And where were you working as a bouncer?

A. At the Railhead. I was managing it and taking
care of it; it was a pretty wild place.
Q. Where was the Railhead?
A. In Montpelier.
Q. Any other criminal record aside from speeding
or other minor traffic citations?
A. No, sir.
Q. When you first moved to Idaho did you have a
job lined up?
A. No, sir.
Q. What did you do by way of employment when you
relocated to Idaho?
A. I found a truck driving job after I got there
and got settled in.
Q. And who did you work for in Idaho?
A. Rick Thomas.
Q. What was his company?
A. Basically haul gravel and flatbed, hauled
posts and rough cut wood and whatnot, fence posts and
whatever he could put a load together for.
Q. Is he a local individual?
A. Yes, sir, he lives in Bloomington.
Q. And how long did you work for Mr. Thomas?
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A Yes, sir. They want me to be operated on and
I don't want to be operated on.
Q. Are you still receiving workers' compensation
benefits?
A No.
Q. \\!here is the comp claim pending, is it here in
Idaho?
A No, it would be in Cincinnati, Ohio.
Q. So you are kind of at an impasse there on
whether or not to have surgery, they encourage you to
have the surgery and you say no. So how do you
anticipate the comp claim to be resolved?
A Eventually I'll end up having to have the
surgery. I have been working so hard trying to build my
business I don't have time.
Q. \\!hen did you first open your first shop?
A. 2003; I don't remember the exact date.
Q. Did you call the business Elk Country Sports?
A. Yes,
Q. And was that business located on Fourth
Street?
A. Yes, sir.
Q. 238 South Fourth Street, Montpelier?
A Yes.
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A. No, depending on what you call a large number.
Q. How many do you have? I am talking about you
personally as opposed to your store.
A. Probably 15.
Q. How many of those are rifles or shotguns?
A. Probably ten.
Q. And do you have about five handguns?
A. Yes, sir.
Q. 'What type of handguns do you have?
A. A .45 auto,
ICP, and three .22s. It seems
like I am missing something. Oh, I have got a 9
millimeter.
Q. Have you participated in shooting competitions
with your handguns?
A. No, sir.
Q. Before you opened your shop in 2003 had you
acquired some expertise in gunsmithing?
A. I worked with
gunsmiths through the
years. Frank Mitchell, which was a gunsmith there in
town in Montpelier, I worked with him off and on.
Q. Did he employ you?
A. No, sir.
Q. \\'hat do you mean you worked with him?
A. Learning.

25
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1 Washington
Montpelier?
2
A.
3
Q. \\i'hen did you move into the other store?
4
A. '06.

Q.

5

3
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6 own gun shop?
7
A. Because I have always liked helping people,
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you know, worked on guns, I'm good at fixing things.
Q. How old were you when you first owned a gun?
A. Probably seven.
Q. Were you an avid hunter when you were growing
up?
A. Yes, sir.
Q. Did you also participate in target shooting
events?
A Yes, sir.
Q. Are you an expert marksman?
A I would say so, yes, sir.
Q. Do you have a specialty in rifles versus
handguns?
A Rifles.
Q. Have you won big competitions?
A No real major competitions. Most of the
competitions that I shoot are for fun competitions.
Q. Do you own a
number of guns?
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A Yes, sir.
Did he have a gunsmith shop?
A. He did. It was more of a home-based shop.
Q. So I take it you first received training in
gunsmithing after you relocated to Idaho?
A. No, sir.
Q. You had some before you moved.
A. Yes, sir.
Q. Would you describe that, please.
A. There were two gunsmiths that used to hang out
at the range, an.d I would go over and ask them questions
and how I should do things, you know; just in general
knowledge questions, how to work on something or how to
take something apart. You know, if I couldn't figure it
out, they would give me instruction on how to do it.
Q. This was the range in Kentucky, shooting
range?
A. Yes.
Q. Did you have any training from gunsmiths in
Idaho other than Frank Mitchell?
A. No, sir.
Q. Have you had any experience reloading
ammunition for any of your guns?
A. Yes.
Q. Would you describe when you first started

Q.
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A. .300 ultra mag.
Q. ls that for a rifle?
3
A. Yes, sir.
4
Q. So do you sell the reloaded ammo to those two
5 individuals?
6
A. To those two individuals for their specific
7 rifle only.
B
Q. And you have
doing this how long, did you
9 say since '96?
10
A. Yes, sir.
11
Q. To the present?
12
A Yes, sir.
13
Q. A.re both of those individuals, are they target
14 shooters or competition shooters?
15
A Hunters. Ryan has got his own stuff set up
16 now, which he has had off and on, but 1 have helped him
17 work up a load for his rifle.
18
Q. Have you offered your reloading service to any
19 other customers?
20
A No, sir.
21
Q. You say you first opened Elk Country Sports in
22 2003?
23
A. Yes, sir.
24
Q. A.nd what was the nature your store at that
25 time, the nature of your store'~ business?
Page 26
2

A Yes, sir.
2
Q. So you sold the property on Fourth Street and
3 bought the property on Washington?
4
A. No, sir.
5
Q. How did that work, do you still own it?
6
A. Yes, sir, that's my machine shop.
7
Q. And what do you use the machine shop for?
B
A Just for doing repair work on guns.
9
Q. Do you have any employees?
10
A My wife helps me and then I have a gunsmith
11 that went through Colorado Trade School, I think was the
12 name of it, went through an 18-month course that I hired
13 as a contractor.
14
Q. Who is that?
15
A Jordan Johns.
16
Q. And when did he first become a contractor for
17 you?
18
A A year ago this month.
19
Q. That would be January of '09?
20
A Yes, sir.
21
Q. So he helps you fix guns?
22
A Yes, sir.
[ 23
Q. Since you have had your own business, have you
24 had a computer at your store, to help maintain records
25 and the like?
Page 28
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A. Gunsmithing and cleaning service.
Q. Did you sell guns?
A Yes, sir.
Q. So you had merchandise?
A. Yes, sir.
Q. And the merchandise consisted of guns and gun
related items?
A. Yes, sir.
Q. Was it a general sports store or a gun shop?
A It started out as a gun shop.
Q. How long did it remain that way?
A Until '06.
Q. \Vhat happened in '06 to change the nature of
the business?
A Ended up buying the building at 407 Washington
Street.
Q. And why were you interested in doing that?
A. Expand my business, try to grow more.
Q. The property on Fourth Street, was that a
rental?
A No, sir.
Q. You owned that as well?
A. Yes, sir.
Q. So the space or building on Washington Street
is larger?
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A. No, sir.
Q. Do you have a computer at your current store?
A !do.
Q. When did you first obtain that?
A I'd say '07.
Q. Do you have Internet access?
A Yes, sir.
Q. Do you use the Internet to research guns and
gun-related product?
A. Occasionally.
Q. Before getting the computer at your store, did
you have one at home?
A My wife did.
Q. And did you use the home computer to do
Internet research on guns and gun-related product?
A. Not very often, I'm not computer programmable.
Q. But you have done research on the Internet.
A. Yes, sir.
Q. Do you personally subscribe to gun magazines?
A. No, sir, not right at the moment.
Q. Do you carry gun magazines at your store?
A. No, sir.
Q. The reloading manuals that you identified
earlier, how do you acquire those?
A I buy them through a distributor.
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Q. Does your store carry reloading equipment for
resale?
3
A. Yes, sir.
4
Q. iwd how long have you done that, when did you
5 start, approximately?
2
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A. 2003.

6

Q. "What's the approximate cost to a customer of a
reloading set?
A. Around $350.
Q. If you have a customer that's interested in
buying reloading equipment, do you also help them obtain
a reloading manual?
A. Usually the equipment comes with the manual,
the master kit will come with the manual, and then there
are extra manuals that somebody could buy if they wanted.
:tv'IR. ROCHE: Let's take a break here for a
second.
(Short recess.)
:MR. ROCHE: Back on the record.
Q. I am handing you a piece of paper that is the
cover of a reloading manual. Is that one of the manuals
that you have in your collection of reloading manuals?
A. I don't have this one.
Q. The name of the manual, though, is -A Hodgdon, which is a powder manufa
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Q. How much are these manuals? For instance,
this Hodgdon manual?
A. Well, this manual will run you, it's just a
paperback manual, and it would probably run you around,
oh, about eight bucks or so. Well, it said on the front,
yeah, $7.99. But other manuals are as high as 35, $40
each.
Q. We are going to be talking about Magnum
Research's BFR .50 caliber revolver. Let's agree on a
shorthand way to the refer to the gun. What do you call
it?
A. Wbat do I call it?
Q~ Yes.
A. A big pistol.
Q. Well, for reference purposes in our
deposition, do you have a suggestion of what to call it
instead of Magnum Research's BFR .50 caliber Smith &
Wesson magnum? I mean that's a mouthful.
A. Just calJ it BFR.
Q. We'll do that, then. Did you have any
experience with the BFR before buying the gun from Tall
Reyerson?
A. No, sir.
Q. Had you ever carried one as part of your
u=,n~,~,

?
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Q. iwd that is one of the manuals that you
identified earlier; correct?
A. Yes, sir.
Q. You are saying you just don't have the 2007
manual?
A. Yes, sir.
Q. "What is the edition of the Hodgdon manual that
you have?
A. I believe the one I have right now is the '09.
Q. At one time did you have the '07 manual?
A. No, sir, not this particular one.
Q. And why do you say that?
A. Well, I have had other manuals.
Q. Does Hodgdon issue its manual yearly?
A. They try to, as far as I know, just depending
on how long it takes them to work up the information, how
much new information there is.
Q. So you have the '09 manual from this company.
Wbat was the earlier manual that you had?
A. Homady and Lyman and Spear.
Q. So are you suggesting that you just get one
manual per year?
A. Wouldn't suggest that you get one; the more
information the better; it's just a matter of what a guy
can afford.

(208)

I

Page 31

345-9611
1

r,r,

I

)

1
2
3
4
5

6

7
8

9
10
11

12
13
14
15
16

17
18
19
20

21
22
23
24
25

A.
Q.
A.
Q.

No, sir.
Had you ever repaired one?
No, sir.
Had you ever seen one being fired?
A. Yes, sir.
Q. And would you describe those experiences?
A. Just watched a guy shoot a watermelon.
Q. Who were you watching?
A. I have no idea who he was.
Q. Where was it?
A. It was on video on YouTube.
Q. And when did you watch the video?
A. Oh, probably in '07, late '07 sometime.
Q. Was that before or after you bought the BFR
from Mr. Reyerson?
A. It was after.
Q. Had you ever seen Mr. Reyer son shoot the BFR?
A. No, sir.
Q. Had you ever done any research on the computer
or read articles about the BFR in any of your gun
magazines?
A. No, sir.
Q. Had you had any experience shooting .50
caliber guns?
A. No, sir.
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Q. But you didn't open any of the cartridge boxes
to look at any of the headstamps?
3 gun incorporated large pistol primers?
3
A. I opened two or three of them and just looked
4
A. No, sir.
4 at them.
5
Q. Before obtaining the gun from Mr. Reyerson
5
Q. \\'hat was the purpose of that effort?
6 were you aware that the original design of the cartridges
6
A. Just looking at what was factory and what was
7 had been changed from large pistol primers to large rifle
7 reloaded, you know, just kind of an idea of what I had
8 primers?
8 there.
9
A. No, sir.
9
Q. Were you looking to see whether there were the
1o
Q. Before acquiring the gun from Mr. Reyerson
1 o letter R's on the headstamps?
11 were you aware that in view of the design change of the
11
A. Not necessarily, no.
12 cartridges for the BFR that the cartridges or casings
12
Q. Did you see any letter R's?
13 designed for the large rifle primers were marked with the
13
A. Yes, sir.
14 letter Ron the headstamp?
14
Q. Did you see any without the letter R?
15
A. I didn't understand the whole question.
15
A. No, sir. I wasn't looking-- they said that
16
Q. Let me restate it, then. Again, before
16 they had already been through all of it, so I didn't go
17 obtairung the BFR from Mr. Reyers on, were you a ware that 17 into depth.
1 s the manufacturers of the cartridges for the gun placed a
18
Q. So you understood that Mr. Reyerson assisted
1 9 letter R on the headstamp for those cartridges designed
19 by Frank Mitchell had made a special effort to examine
20 for the large rifle primers?
20 all of the brass that was in the box of extras to see
21
A. No, sir.
21 whether they were suitable for rifle primers?
22
Q. You weren't aware of any of that?
22
A. Yes, sir.
23
A. No, sir.
23
Q. Did Tall give you any explanation of why that
24
Q. Have you since acquired all of that knowledge?
24 sort of effort would have been necessary?
-'2=5~-~~-""'4-""-"~----------------+-"'2""'5----'-.....__..........,___,,__c...p.u-.ined_that the riflqu:imers could
Q. Before buying the BFR from Mr. Reyerson, were

2 you aware that the original cartridges designed for the

2
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Q. And when did you acquire that knowledge?
A. Through Tall Reyerson when he brought the box
of his stuff in and dropped it off.
Q. So he told you all of those things -A. Well, he mentioned that he had been through
all of the brass and him and Frank Mitchell, which was
his gunsmith and also a friend of mine, went through all
the brass and made sure that it was all rifle primer
brass.
Q. And at that time did Mr. Reyerson tell you how
a person could determine whether the brass was in fact
designed for rifle primers?
A. He stated that there would be an R on the
case.
Q. And at that tiine did you closely inspect the
reloaded cartridges in the box of extras to see whether
each of them had the letter Ron the headstamp?
A. No, sir.
Q. Did you look at any of them?
A. I glanced at what was in the box and be said
everything was for that gun, and I just looked at what
was in the box, I didn't do an inventory or anything, you
know, of exactly what all was in there. I mean I noticed
that there was stuff in there, the dies and other stuff
and whatnot in there.
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protrude in a pistol primer case, which made sense.
Q. Did he explain that that could be dangerous?
A. Yes, sir.
Q. What is your understanding as to why that
would be dangerous?
A. Well, I couldn't really understand or see, you
know, why you would use a rifle primer in a pistol case,
and he explained to me, you know, how much powder they
are using in the pistol case, that they have got better
ignition with the rifle primer. But I didn't see how it
was going to set off the primer even though it was in a
pistol case.
Q. But, anyway, you understood that :Mr. Reyerson
and Frank Mitchell went through all of :Mr. Reyers on' s
cartridges that were in the box that he brought in to see
whether the brass was designed to accommodate the rifle
primers?
A. Yes, sir.
Q. Did :Mr. Reyerson explain that he had used
cartridges that were designed for pistol primers in the
past?
A. No, he didn't tell me whether he did or
didn't.
Q. The fact that they had to make this special
exam of his casings to determine whether they were all
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designed for rifle primers, does that suggest to you that
somewheres in there.
2
he may have used the other style of casings in the past?
Q. Was he still living in the Montpelier area at
A. It suggested to me that he wanted to make sure
3 the time?
that he had all of that same stuff.
4
A. Yes, sir.
5
Q. Now, did you talk with Frank Mitchell about
Q. How recently did he move?
any exam of Mr. Reyerson's cartridges that he may have 6
A. I don't know.
made?
Q. Do you have his telephone number?
7
A. I talked to him about it and he said, yeah,
B
A I do not.
9
MR. STEPHENS: Let's go off the record.
9 they went through everything and everything was fine.
1o
Q. When did you talk with Frank Mitchell about
1o
(Discussion off the record.)
11 thattopic?
11
Q. When did your store acquire the BFR?
12
A. After I heard about the accident.
12
A. It would have been the 23rd of May, I believe.
13
Q. Is Frank still in the Montpelier area?
13
Q. Of what year?
14
A. He is passed away.
14
A. '07.
15
Q. When did you first become acquainted with Tall 15
Q. And who did you obtain it from?
,6 Reyerson?
16
A. Tall Reyerson.
17
A Oh, probably in '04, maybe '05, I can't
17
Q. Did you buy it from him?
18 remember. He came in my gun shop off and on.
18
A. Yes, sir.
19
Q. How would you characterize your relationship
19
Q. And what was the purchase price?
20 with him?
20
A. I believe around $600, if I remember right,
21
A Professional.
21 550 to 600.
22
22
Q. He was a customer.
Q. And did you pay for the gun in cash or issue a
23
A Yes, sir.
23 check?
24
24
Q. Did you socialize with him at all?
A. I don't remember.
~2=5'---~A......___,y.._.e....,s.,..,.s.LiLLr,-,bc.ue~w=a..,_s,._a..,.,tnLL1.....c"'"k__,_d.. _n,·_."",,.'½-',.,_.,_,..,___ _ _ _-+.,,,_25"-__,"',.____LL.UU,--....XLLJ..i.._µL.<.il.....>o""""'""!.rnrull:Y-Piacti ce when buying_
2
3
4
5
6
7
8

Page 38

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

Page 40

Q. What was the nature of your socializing?
A Just normal B.S.
Q. Did you go out together, visit one another at
each other's home, things like that?
A. No, sir.
Q. Did you go hunting together?
A. No, sir.
Q. Did you ever go shooting together?
A. No, sir.
Q. So it sounds like your relationship was
limited, primarily limited to him coming into your store
and you would visit then?
A. Yes, sir.
Q. Your interrogatory answers indicate that he
now lives in Minnesota?
A. From what I understand.
Q. And do you know when he moved?
A. No, sir.
Q. Do you know why he moved?
A. I believe because he got a divorce or either
he split up with his girl friend -- I don't remember if
he was married to her or whether he was just Ii ving with
her.
Q. When is the last time you talked with Tall?
A. Probably in '08, the first part of '08,
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guns?
A. Cash.
Q. Have you searched your banking records to see
whether you issued a check to Mr. Reyerson in connection
with this purchase?
A No, sir.
Q. You indicate the date was May 23 of '07. Why
do you believe that to be the case?
A. Because when I take in a firearm, I have to
log it directly in the book that day.
Q. And where is the book?
A. On my countertop.
Q. That's your logbook?
A. Yes, it's a logbook; it's where I do all of my
paperwork.
Q. So you have an entry concerning this
transaction with Mr. Reyerson?
A Yes, sir.
Q. And you have looked at that?
A Yes, sir.
Q. And what does that entry state?
A. It states his name, address, and the date.
Q. Does it have the purchase price?
A. No.
Q. Is that something you don't keep track of?
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I 1
Q. Did you do some research to determine that a
Q. Is the ammo for their guns suitable for
shooting in the BFR?
2 new BFR of this caliber would cost about $900?
A
sir.
3
A. I looked it up in the Blue Book.
Q. The same type of ammo?
4
Q. That's something you maintain at your shop?
A. Sarne ammo.
5
A. Yes, sir.
Q. Have you ever done any gunsmithing on the
6
Q. Before putting the BFR in your inventory, did
Hawks' guns?
7 you do any research to see whether
in other words,
8 check with the manufacturer to see whether this gun was
A. I have worked on various guns for them, yes,
sir.
9 subject to any recalls or special warnings?
1
o
A. No, sir.
Q. Including the .50 caliber revolver?
A. No, sir.
11
Q. Is that something you have never done before?
12
A. No, sir. 'w7hen manufacturers have a recall,
Q. Had you ever done any gunsmithing for lut
Heinzman's revolver?
13 they send you a notice on the recall.
A. No, sir. On one of the Hawks' I had to put a
14
Q. Did you ask Mr. Reyerson whether he had
sight blade on it, but that's not really gunsmithing, I
15 received any such notices?
A. No, sir. If he would have had one, I am sure
just put a sight on the front because it came loose and 16
fell off.
17 he would have told me.
Q. Well, since you were taking in a used gun, it
Q. So after buying the gun from Mr. Reyerson, did 18
you immediately put it in your inventory?
19 seems to me it wouldn't be feasible for the manufacturer
A Yes, sir.
20 to know that you were now the owner of the gun -21
A. No, they wouldn't. They would contact the
Q. And what was the established price?
A. $700, I believe -- I think it was $700.
22 original owner and then go from there.
Q. That's why I was wondering as a gun shop owner
Q. The check that you received from Mr. Erekson 23
24 before you try to sell a used gun, whether you would do
when he bought it from your store was for $795.
25 yam own indepf.odent checking to se'.e whether there had
A That would have bf':en whatever it was. then
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with the tax.
2
Q. Did you sell Mr. Erekson anything besides the
3 gun?
4
A. No, sir.
5
Q. Obviously he wouldn't have paid you anything
6 more than what you had it listed for.
7
A. No, sir. I wouldn't have asked him to.
8
Q. So when you established the price of $795 or
9 thereabouts -- well, let me ask you this. Do you have to
10 pay sales tax on guns?
11
A. Yes, sir.
12
Q. So what would have been the applicable sales
i 3 tax at that time?
14
A. Well, 5 percent then. I think when they
15 changed it, because it went from 5 percent to 6 percent.
16
Q. So if we look at Mr.
check of $795
17 and figured out what 5 percent sales tax would be, the
18 difference would be the actual sales price.
19
A. Yes, sir.
20
Q. How did you go about establishing that sales
21 price?
22
A. Brand-new they run 899 or so.
23
Q. How did you determine that?
24
A. I usually add 10 percent plus the shipping on
25 what they cost through the distributors.
1
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been any recalls or special warnings issued in connection
with the particular firearm.
A. Right, usually I hear about them, you know, on
my distributors' pages, it will tell you on certain
firearms whether there was a recall or not
Q. That's something you would certainly want to
know about.
A. Yes, sir.
Q. And you would want to share that with your
customers.
A. Yes, sir.
Q. At the time that you first put the BFR on
display in your shop for sale, did you have .50 caliber
ammo that was suitable for the gun?
A. Yes, sir.
Q. How long had you been selling .50 caliber
ammo?
A. Oh, maybe six months to a year, something in
that neighborhood. It was hard to get, really hard to
get.
Q. And were you selling that ammo to the Hawks
for use in their gun?
A. Yes, sir.
Q. Or guns. Did each of the Hawks have a .50
caliber gun?
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Q. Those things are not typically done in
connection with the purchase and sale of fireanns?
3 customers have?
3
A. If I am purchasing the firearm, it doesn't
4
A. Yes, sir.
4 make any difference; but if I am selling the firearm, I
5
Q. Do you sell the same ammo for the rifles as
5 have to have the paperwork that you have, that's the only
6 you did for the revolvers?
6 paperwork I am required.
7
A. Yes, sir.
7
Q. Was :M:r. Reyerson required to do any background
B
Q. Do the Hawks do any reloading of their ammo?
B check as a purchaser of his gun?
9
A. No, sir.
9
A. Vvhen he bought the gun originally, unless he
10
Q. Have you ever sold factory .50 caliber
10 bought it -- unless you buy a used gun from another
11 cartridges that had the pistol primers in them?
11 individual, say I run into you at the gun range and I
12
A. Not to my knowledge.
12 want to buy your gun off of you, I'll give you 500 bucks
13
Q. I take it from your earlier testimony :M:r.
13 for your gun, c'est la vie.
14 Reyerson did not have the box of extras with him when he 14
Q. That's what I am getting at. Was :M:r. Reyerson
15 sold you the gun.
15 expected to do any background check or fill out any
16
A. No, sir.
16 paperwork for the government before selling his used gun
Q. Was the box of extras talked about, though, at
17 to your store?
18
12 the time you bought the gun?
A. No, sir.
19
19
A. No, sir.
Q. The regulations are such that that type of
20
Q. \Vhen did :M:r. Reyerson first tell you about the
20 paperwork is not required.
21
21 box of extras?
A. No, sir.
22
A. Vvhen he came in and set it on my desk, which
22
Q. So you are going by memory when you say that
23 would have been probably somewheres around the 24th or 23 Mr. Reyerson came back either the next day or the day
24 25th; it had been a few days after I bought the pistol
24 after you purchased the BFR -~2~s~a~ff~D~f~b~i~m__________________--+-=2=5_ __,__._,_...u,._,.....d..heen several days
2

A. Yes, sir.
Q. Are there .50 caliber rifles that your
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Q. So you are talking about the month of May of
2007?
A. Yes, sir.
Q. Now, going back to the original transaction
with :M:r. Reyerson, I take it there is no paperwork
associated with that transaction other than the entry in
your logbook.
A. Yes, sir.
Q. Had you issued a check, we could see the date
of the check.
A. Yes, sir.
Q. But you don't know whether you issued a check
or paid him cash?
A. I don't remember; I think I paid him cash but
I don't remember for sure. I usually try to pay people
in cash so they don't have to go bother to cash a check.
Q. Did he charge you any sales tax on that
transaction?
A. No.
Q. Did he give you a receipt evidencing receipt
of the money from you?
A. No.
Q. You hadn't signed anything indicating that you
were or your store was now the owner of the gun?
A. No. No reason to.
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Q. Well, we earlier, I think you indicated that
you bought the BFR from him on May 23 of '07 and then 1
3 recall you
that you think he came back on either
4 the 24th or 25th of May and brought in the box of extras.
5
A. Yes, somewheres around there. It could have
6 been three days, I don't remember exactly. I go through
7 so many, I don't remember exactly how many days it was,
8 but I know it was a couple days after, you know, I bought
9 the gun off of him because I had had it in the cabinet
1o and it was displayed.
11
Q. Did you make any entries in your logbook when
12 he brought in the box of extras?
13
A. No.
14
Q. You didn't document that transaction in any
15 fashion?
16
A. It was free.
17
Q. Why don't you summarize your discussion wi~h
18 Mr. Reyerson when he came in with the box of extras.
19
A. He said this is all the stuff that I had for
20 my 500.
said whenever you sell the pistol, if they
21 want the stuff, they can have it. J don't have any need
22 for it. Or you can give it to someone else you know.
23
Q. And you accepted the box of extras from him at
24 that time?
25
A. Yeah, just sat it down on floor.
M COURT REPORTING SERVICE
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Q. \\'hat items were in the box of extras?
A. Everything to do with that ammunition for that
gun. There was brass and powder and bullets and primers
and I think there was a set of dies in there. I don't
remember, there was something else in there, too, I

2

3
4
5

s think.
7
Q. Was there a holster?
B
A Yes, there was a holster in there. There were
9 some grips, too, I think.
10
Q. Was there a cloth gun case?
11
A I don't remember seeing a cloth gun case.
12
Q. Was there reloaded ammunition in the box of
i3
'.4
15

5
7

B
9
10
11
12

extras?

13

A. Yeah, there were a couple boxes, I think.
Q. Now, we talked about this earlier. I believe

14
15

you indicated Mr. Reyerson said that he and Frank
Mitchell had gone through the brass to make sure that it
18 was all suitable for rifle primers; correct?
19
A Yes, sir.
20
Q. And you looked at -- you opened up one or two
21 of the boxes of reloads and looked at them.
22
A. Yes, sir.
23
Q. And I think you said that they all had the
24 letter Ron the headstarnps?
25
A The ones that Tglanced at did, yes, sir

I 25
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Q. So it wasn't a close inspection.
A. No, it looked good, but I mean I didn't break
out the mic and start miking everything.
Q. You weren't specifically looking at each of
the headstarnps to see whether it had a letter Ron them.
A. No, sir.
Q. Was there one or more boxes of Winchester
large rifle primers in the box of extras?
A. There was primers in there but I don't
remember them being Winchesters, I don't remember exactly
what all was in that box.
Q. I think you said you did not make an inventory
of its contents.
A. No, sir.
Q. Were the bullets that were in the box, were
they loose and separate from casings?
A. Yeah, I believe there was a box of bullets
that were loose, maybe a box and a half.
Q. Were those bullets the type that would have
been suitable for use in another type of gun?
A. Only in that .50.
Q. Was this the first time that you accepted
reloaded ammunition from a customer?
A. I can't remember ever accepting any others.
Q. You don't make a habit of selling ammunition
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reloaded by someone other than yourself in your store?
A. You can't sell reloads without a
manufacturer's license and reloads have to be -- well,
you have to have the manufacturer's license in order to
reload for resale, unless it's a gunsmith deal to where I
work up that load for that particular gun.
Q. And you don't have a manufacturer's license to
sell reloads, then?
A. No, sir.
Q. And while you have identified two individuals
for whom you have reloaded ammo for -A. That's a different deal.
Q. -- that's through the gunsmithing exception.
A. Yes, sir.
Q. Did :Mr. Reyerson want any compensation for the
box of extras?
A. No, sir.
Q. Did you offer any?
A. No, sir.
Q. And you said you just placed the box on the
floor?
A. Yes, sir, behind the counter.
Q. At any time before selling the BFR and
providing the box of extras to Mr. Erekson, did you have
an opportunity to shoot the BER using the reloaded
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ammunition from :Mr. Reyerson?
A. No, sir. It crossed my mind but I never did
get around to it.
Q. Why was it that it crossed your mind?
A. Just curiosity, how it handled, so I could,
you know, tell somebody what they were shooting, you
know, if they asked how much recoil it had, I could kind
of give them an idea, or how accurate it was. He said he
was shooting bowling pins at 300 yards, and I thought,
well, that's pretty darn gone good with a pistol, but -that's what he told me. I have no reason to doubt him.
Q. So had you actually taken the gun out to test
shoot it, would you have used his reloaded ammunition or
would you have used factory ammunition?
A. I would have used what was in the box.
Q. So you were comfortable using the reloads in
the box?
A. Yes, sir.
Q. But nonetheless you didn't do it.
A. Never got around to it. He actually decided
he wanted to buy it before I even got close to it
(indicating).
Q. And you are gesturing towards Mr. Erekson.
A. Yes, sir.
Q. There is a shooting range in Montpelier?
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Q. Do you recall anyone else being in the store
when you first showed the BFR to Tom?
A. Brian Brown I think was there, and I think
Ryan Peterson was there. There was somebody else that
was there but I can't remember who it was right off the
top of my head. There were several people standing
around BSing and talking about the pistol. It was just a
normal day. Brian comes in every day.
Q. Does he not have a job?
A. He works for himself; he is a cabinet maker.
Q. How about Ryan Peterson, is he employed?
A. He used to be employed. He is off on
disability now.
Q. \Vho did he work for?
A. Washington Group.
Q. Doing construction?
A. Mining, he run a dozer.
Q. Do you recall those individuals participating
in your dealings with Mr. Erekson concerning the BFR?
A. They didn't participate; I mean they were
standing there just BSing.
Q. I mean standing right next to you?
A. They were on the opposite side of the counter.
Q. Were they commenting or also looking at the
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purchased it from. I told him that it was a used pistol
and the gentleman took extreme care with it, kept it
immaculate, that it was just like a brand-new one.
Q. Did you believe that to be the case?
A. Yes, sir.
Q. Did you inspect it to see whether there was
wear and tear on any of the firing mechanism?
A. Yes, sir.
Q. And what did you see?
A. \Vhat I saw was very little wear. I mean as
far as the pistol itself, I mean you'd have to shoot them
thousands of rounds to start causing any kind of major
wear that would be real, real noticeable. I have a bore
scope, you know, where I look at the inside of the
chambers and whatnot to make sure that there is nothing
wrong there, you know, but it was immaculate.
Q. Had you used the bore scope to check out the
BFR?
A. I looked at the throat and the barrel in it
and then looked through the chambers and the cylinder.
It appeared perfectly clean.
Q. Did you do that before purchasing it?
A. Yes, sir.
Q. Were any individuals in your store when you
purchased the BER from Mr Reyerson?
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A. I don't remember them saying anything about it
other than it's a really big gun, you know.
Q. You recall Tom asking to see several different
guns?
A. Yes, sir.
Q. ·what type of guns?
A They were all handguns. I think there were
some .44s, I think I had two .44s or a .45 and a .44 or
something, I don't remember exactly what I had. But I
showed him, you know, kind of what he was looking for.
He wanted a revolver, he thought he wanted a revolver.
But he has got some big paws on him, and I showed him
what I had, and he liked the feel of that (indicating).
Q. And you are gesturing towards the BFR?
A. Yes, sir.
Q. Was he looking only at used guns?
A. I think he was trying to stay down in a
certain price range. I don't know if he was looking
specifically for a used gun, no.
Q. Did you tell him anything about the history of
this particular BFR?
A. No, sir.
Q. Did you tell him who you had purchased it
from?
A. I don't remember if I told him who I had
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A. I think Brian might have been there that day,
and Larry Lloyd. This is another guy that hangs around
there, I think he was there the day I sold it, too,
because he comes in every day.
Iv.1R. STEPHENS: You mean when you sold it or
when you bought it?
THE WITNESS: Both. I believe he was there
both times.
Q. So these three individuals you have named are
all people who come into your store on a regular if not
daily basis?
A. Normally.
Q. How much time do they typically spend at your
store each day?
A. Oh, half hour to four or five hours.
Q. You don't have any objection to them hanging
out in your store?
A. No; I like people, I try to help everybody I
can and if I get busy, they'll, you know, show people
ammunition or whatever, you know. So I have no objection
to them hanging around. They are always trying to help
me.
Q. The first occasion that you showed the BFR to
Tom, was there any discussion about reloading?
A He said that he was going to get back into
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shooting and that he had thought about it. I don't
1
remember exactly what he said. He said that he wanted a
2
new hobby, is what he said, he had to get something to
3
do. He was tired of working.
4
Q. So was that in the context of him wanting a
5
gun, so he could take up target practice?
6
A. I would assume so.
7
Q. Not necessarily in the context of reloading?
8
A. No.
9
Q. Vv'ben you first showed the gun to Tom, did you
1o
show him any reloading equipment?
11
A. No, sir.
12
Q. He didn't ask to see any reloading equipment?
13
A. No.
14
Q. He didn't indicate that he had any reloading
15
equipment?
16
A. He just asked what the equipment would run.
17
Q. And you told him about $350?
18
A. I probably quoted, you know, what a set of
19
dies would run or a whole kit. The master kit will run
20
you about 350 bucks.
21
Q. Vv'bat do you recall telling Torn when he
22
inquired about the cost of reloading equipment?
23
A. I just remember quoting some prices on the
24
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to reload.
Q. Did you tell him that?
A. I believe I did.
Q. Did you explain what factory amrno for this BFR
would cost?
A. I think he asked what they ran, and I told him
the average price is about $45 or so.
Q. And it's your sense that reloading amrno for a
gun like this BFR is cheaper than buying factory loads?
A. Yes, sir, on any firearm.
Q. In the context of discussing the possibility
of reloading ammunition for the gun, did you tell him
that he needed to be careful and only use casings that
had the letter R on the head stamp?
A. No.
Q. There was no discussion of the change in the
design of the casings?
A. No, sir, I just told him that if he was going
to reload, to follow the manuals to the T and do what the
manuals tell you and you should be fine.
Q. Now, you are aware that Tom has testified in
his deposition that when he first saw the BFR, you showed
him the box of extras at the same time and told him that
you would give him the box of extras if he bought the
gun; are you aware of that testimony?
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A. I told him he could have the box of extras.
Q. Did that occur, did that take place?
A When he bought the gun, I told him if he
wanted them, he can have them; if you don't, leave them
here and I will gjve them to one of the other guys I know
that's got a 500.
Q. So the box of extras was in your store when
you first showed Tom the BFR?
A No, sir.
Q. So what's your position as to the timing of
you showing Torn the BFR for the first time and your
acquisition of the box of extras?
A. I don't understand what you are asking. Did I
show him the pistol before I got the stuff, is that what
you are asking?
Q. I guess that's what I am asking, yes.
A I did, I showed him the pistol and he decided
that he wanted the pistol before I gave him the stuff,
before I ever had the stuff.
Q. So how much longer after first showing Tom the
BFR did you acquire the box of extras?
A. It would have been about a day or so after he
decided he wanted the pistol.
Q. So it's your recollection that Tom made a
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looked at it.
A Yes, sir.
Q. And the sales price was something approaching
$795?
A. That would have been the total.
Q. And he didn't give you a check or any money at
that time?
A No, sir.
Q. But rather said that he would be back in a
week or so with a check.
A Yes, sir.
Q. And you agreed to hold it for him?
A I did; I do that quite often. Sometimes I end
up sitting on a gun for a while, but I end up putting
back up, because I never see the person again. I try to
help everybody I can.
Q. You had dealt with Mr. Erekson before?
A Yes, sir.
Q. And didn't have any problems with him?
A No, sir, never had. He has always been very
good to me and I think I was good to him.
Q. I think you indicated that Torn came in several
times to look at the gun before he actually brought in a
check.
A Yes, he was waiting on his money. He wanted
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at the sheriffs office, and I wanted to look at it, and
I think by that time it was gone.
Q. Chad, he is one of the deputy sheriffs?
A. Yes, sir.
Q. He is the one that showed you the gun at the
hospital.
A. Yes.
Q. At that time did you see that the loading gate
had been knocked off?
A. I saw that it was gone.
Q. Did you go to the shooting range the day of
the accident?
A. I think I went up there the next day.
Q. And what was the purpose of that trip?
A. I was trying to find the loading
or any
parts to try and find out what happened.
Q. Did you find any parts?
A. No, sir.
Q. How did you go about searching for the loading
gate?
A. On my hands and knees in the gravel.
Q. How did you know where to look?
A. It would have been behind the shooting
benches, I assume. That's where I looked.
Q Did yon_haY<' anyone with you at that time?

A. I was thinking the one he showed me had a
2 picture on it. I don't remember. It may have been the
3 one but I was thinking it was the one that had a picture
4 on it of a shell casing or something. But this might
5 have been it.
6
Q. In any event, the paper that the deputy
7 sheriff showed you talked about the dangers of using
8 rifle primers in the old style .,..,...,,,110;., that were designed
9 for pistol primers.
1o
A. Yes, sir.
11
Q. And the danger associated with that is that
12 there could be a simultaneous discharge?
• 13
A. There could be.
14
Q. Did Officer Ludwig think that that's what had
15 happened in this particular accident?
16
A. He didn't know.
17
Q. After receiving that information from the
18 deputy sheriff, did you do any further investigation to
19 see whether that may have happened here?
20
A. Well, I did, I bought a new pistol and looked
21 at it and looked at the gate on the pistol and compared
22 the case that was found on the ground at the range to the
23 pistol, and it appeared that the gate was partially open
24 and set that case off, and then the gate would have been
2~amn:J.ed into the cartridge behind it
Page 88
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A. No, sir.
Q. What else have you done by way of an
investigation concerning this accident?
A. Just looked up, you know, what reloads pertain
to, I mean what charges were and whatnot, and I talked to
Tall and asked him what he was loading in it, I don't
remember what he told me, but it was a target round and
not a hot load, I mean they weren't a real hot load for
what he was doing, he was just plinking basically, so
they weren't hot.
Q. In your discussions with the deputy sheriff or
others involved in the investigation, were you informed
that they had checked with Magnum Research and found a
special warning about not using the old style
cartridges -A. Chad brought me a piece of paper on that and
showed it to me. We were trying to figure out what
happened.
MR. ROCHE: Let's have this as our next
exhibit.
(Deposition Exhibit No. 3 marked for
identification.)
Q. Exhibit No. 3 is a warning from Magnum
Research. Is that the piece of paper that Chad Ludwig
showed you?
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fromMagnum
Q. So when did you buy the new
Research?
A. I would have to look the date up, I can't
remember.
Q. Did you buy it directly from :Magnum Research
or-A. No, you have got to go through a distributor.
Q. Do you still have that gun in your inventory?
A. Yes, sir.
Q. You haven't been able to sell it?
A. Nobody wants it that heavy.
Q. Is the Magnum Research .50 caliber revolver
heavier than the Smith & Wesson revolver?
A. Yes, sir.
Q. Considerably so?
A. I would say yes. It depends on which model
you get.
Q. You mentioned something about looking at a
casing that someone had found at the range.
A. Yes.
Q. · I believe you have that casing with you today.
A. Yes.
Q. That's the Starline casing?
A. Yes, sir.
Q. You did not find that casing when you were at
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1
about your claim against Elk Country Sports, and about
Q. And when were you bo;:-n?
your injuries.
2
A.
3
I have a little bit of a voice problem, and so
3
Q. And where were you born?
4
4 if you have difficulty hearing me, would you let me know
A Brigham City, Utah.
s that?
5
Q. luid are you married?
6
A. Yes, I will.
6
A. Not at present, no.
7
7
Q. To make sure you understand me. Also if I ask
Q. Are you divorced or are you a widower?
8
8 you a question that you don't understand, would you
A. Divorced.
9 please tell me that you don't understand the question so
9
Q. And who did you get divorced from?
1 o that we get it clarified before you answer?
10
A. Nedra Fuller Erekson.
11
A. Okay.
11
Q. And v,,hen did you and Nedra get divorced?
12
12
Q. Have you ever had your deposition taken
A. In 1993.
13 before?
13
Q. And do you have any children?
14
14
A. No.
A. Yes.
15
15
Q. During this proceeding when I ask you
Q. How many children?
16
16 questions and you give me answers, Mr. Buchanan, the
A. Two with her.
17
17 court reporter, will be trying to take down everything
Q. And did you have any other children?
18
A. Yes.
18 that I ask and everything that you answer. So there are
19 two things that you and I can do that will be helpful to
19
Q. So the children that you had with Nedra are
20 him and that is if you will try to wait until you are
20 who?
21
21 sure I am done asking the question before you answer,
A. TD, Thomas Delbert.
22
22 that would help; and then I'll also try to be patient and
Q. Erekson?
23
23 make sure that you have said everything that you needed
A. Erekson.
24
24 to say in response to a question before I ask the next
Q. luid how old is he?
~!..Lnt>.e.___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _-+1__.,2..,,5_ _~A-.J...J.Heis,---"-,________________
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Also if you would, if you are giving an answer
that means yes or no, if you would say yes or no rather
than yeah or uh-huh or huh-huh, that will help us keep a
clean record.
A. Okay.
Q. That's hard to do sometimes and either myself
or 1v1r. Roche might remind you about that. If we do, we
are not trying to embarrass you, we are just trying to
make sure that the record is straight. Is that okay?
A. Yes.
Q. Mr. Erekson, are you on any kind of medication
today?
A. Yes.
Q. What kind of medication are you on?
A. Diuretics, potassium, and a vitamin this
morning.
Q. And from what I know about those, they
shouldn't create any difficulty with you understanding
what is going on, should they?
A No, they won't hinder my answers.
Q. For the record, would you give us your full
name?
A. Thomas Rock Erekson.
Q. R-0-C-K?
A. R-0-C-K, and it's E-R-E-K-S-0-N.
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Q. Where does he live?
A. In Tooele, Utah.
Q. And you had one other child with her?
A. Leslie -- or Anna, Anna Elaine, and she lives
in Logan, Utah.
Q. And how old is she?
A. She is 31.
Q. And is she married?
A. No.
Q. And did you have another marriage?
A. Yes.
Q. And who was that to?
A. Afton Greenwood.
Q. And what dates were you married to her?
A. We divorced in '69 or '70, I can't remember
the exact year, and we were manied for eight years.
Q. Did you have any children with her?
A. Had three children with her.
Q. And what are their names?
A. Clinton Rock Erekson, Grand Junction,
Colorado; and Leslie Ann Richardson, Las Vegas, Nevada;
and Jason Ezra, E-Z-R-A, Erekson; he is in Herriman,
Utah.
Q. I assume those three children would all be
older.
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Page 9
1
2

1 landscaping business?
2
A. I worked construction for a while, about a

A. Yes, older and roamed.

Q.

\Vbere does Nedra Fuller Erekson live, if you

know?

3

3

year and a half.
Q. I assume your landscaping business was in the
5
5
Q. Murray, Utah, okay. How about Afton
Salt Lake area?
6 Greenwood?
6
A. Yes.
7
7
A. Riverton.
Q. A.nd where did you work construction?
8
8
Q. Riverton, Wyoming?
A. Actually in Ogden.
9
9
A. No, Utah, excuse me.
Q. Where did you go to high school?
10
10
Q. So how old are you now?
A. Olympus High School in Salt Lake.
.1
11
A. Sixty-seven .
Q. What years?
12
12
Q. And do you work now or are you retired?
A. One year, 1960.
13
13
A No, I am retired.
Q. Did you graduate?
14
14
Q. And when did you retire?
A. Yes.
15
15
A. 2005, October of 2005.
Q. Is that the year you graduated?
16
16
Q. And what did you retire from?
A. Yes, 1960 was when I graduated.
~7
17
A. I was a pasturizer at Cream of Weber Dairies.
Q. And where did you go for high school before
18
18 that?
Q. \Vhere did you work for them?
19
19
A. In Salt Lake.
A. In Sydney, Australia.
2Ci
20
Q. What did a pasturizer do for Cream of Weber?
Q. And why were you in Sydney?
21
21
A. A pasturizer in essence ran the whole plant.
A. My father was the mission president there.
22 We had to time everything together; we pasturized and
22
Q. So you would have been there about three
23 homogenized all the milk that came through the plant and 23 years, then?
24 put it in silos for the packaging people to do, work
24
A. Actually five years.
~ ~-----------------<~--~--R-e~a""--'Hy._Rar.k_fuenJhey__wmtforJi~~ea=r=s-Page 12
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A. She lives in Murray at the present time.
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able to drink milk after that?
A. Yes.
Q. So I am assuming that you spent most of your
work years, then, in Salt Lake?
A. That's correct, yes.
Q. Did you have any significant employment other
than with the Cream of Weber Dairies?
A. Yes, I had my own landscaping company from
1990 through '97.
Q. Did you also work at the dairies at that time?
A. No, after.
Q. So when you stopped landscaping in '97, that's
when you went to work -A. Went back to work for the dairy.
Q. Oh, back to work.
A. Yes.
Q. So you had worked for them before you did your
landscaping business.
A. Yes.
Q. Wby did you quit the landscaping business?
A. Lack of work.
Q. That's a good reason. Any other significant
work history besides Cream of Weber Dairies and your
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2 I was 17.
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Q. Do you have any formal education after high

4 school?
5
A. One year at the University of Utah.
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Q. And did you just take general classes?
A. Yes.
Q. Any specialized training that any of your
employment has given you where you had to
to special
classes or anything?
A. Well, pasturizer school was the one, but I
also had a pesticide license in the State of Utah that I
had to have when I sprayed.
Q. When you did your landscaping business?
A. \Vhen I did my landscaping, that's correct.
Q. Anything other than those?
A. No, not really.
Q. I notice that you have a deformed left thumb?
A. Yes.
Q. How did that happen?
A. That was the accident.
Q. The shooting accident?
A. Yes, I was holding the gun and it split
through here and took my thumb off (indicating).
Q. Are you right or left-handed?
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A. Yes.
Q. Tell me about those, what kind of dealings did
you have.
A. Dave Schreiber repaired a firing pin on a
.30-30 that I had. I was letting my son TD use it for
hunting, and I had to take it back twice for him to fix
it. But other than that it was just for licenses and
general sporting goods things.
Q. So it wouldn't be unusual for you to go in
there to buy something?
A. No.
Q. You said you had to take the gun back twice.
Do you remember what the reason for that was?
A. He didn't -- I guess he really didn't
understand that it was the firing pin the first time and
he had made some small repairs to it, and then we took it
out and the first time we fired it it misfired, so we had
to take it back.
Q. And after the second time -A He got it fixed, he did it right.
Q. Did you know Dave Schreiber in any other
capacity other than his involvement with Elk Country
Sports?
A No.
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said this also goes with it.
And we both looked at it and we asked Dave
what the price of a new box of shells is for a .50
caliber, and he said right around $45. And there was
three boxes of reloads in there, so that would have meant
150, and then the hand grips -- anyway, approximately, we
just guesstimated between 250 and $300 in extras that you
could have taken off the $795 price on the gun. So it
made it more enticing, I guess the word is. And John
Gambling was trying to talk me out of the .50 caliber
because of the cost of the ammunition. And he was what I
would class as the semi expert on the handguns.
And that was really all that was said at that
time.
Q. And you think that was about May 21?
A. About the 21st, correct.
Q. And just so I understand, you talked about
doing some remodeling. Was the house that you were
selling -A. The house that I had -- I had finished
remodeling it and I had put it on the market, and that
was when I got the offer, was on the 21st, it was a
written offer.
Q. So you had purchased a home that needed some

~Yruu:lidn't know him sru::ially_ou.tsw.e_of_th.~--t-'2=5~~k~-----------~·------Page 24
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A

No.
Q. Tell me about how it came to be that you went
into Elk Country Sports and actually bought a gun there.
A I had been in there before but on
approximately May 21, and the reason I say that is
because I had an offer on the house that I was selling in
Montpelier and I knew I would come into some money, so on
the 21st l went in and I had known that he had a new
little row boat in there, fishing boat, and when I went
in one of my ward members was at the gun counter, John
Gambling is his name -Q. And you knew him from your ward?
A And I knew him from my ward and he was at the
gun counter. And we started looking at the pistols. It
was a glass see-through counter.
Q. Now, was Mr. Gambling behind the counter or -A. No, he was just looking, lusting. And Dave
came over and we had him bring a couple of pistols out.
And John Gambling owns quite a few pistols himself. And
Dave brought the .50 caliber up and let me look at it,
and also 1 believe it was a .44, 1 am not positive, but
it was a large caliber handgun, and that was what John
Gambling was interested in, more of a .44, .45 type gun.
And that's when Dave brought the box of extras up and he
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A. Correct, like over a year before and had been
fiddling.
Q. And you were going to make a little money on
it and that's when you were looking at that little boat?
A. Yes, went in originally for the boat but it
turned out that the gun got my interest.
Q. Why were you interested in a large pistol?
A. Mostly because my sons all had pistols and
they shot higher, bigger guns, and I thought this is the
biggest handgun made, I would have it over them.
Q. So none of them had a .50 caliber -A. Oh, no, no. That was in the back of my mind.
Q. Did you plan on learning how to reload
ammunition for this gun or what?
A. I asked Dave at one point later on, I think
when I went to pick it up, about a reloading kit and when
he showed me the one he had and it was right around $300,
I decided huh-huh, I guess I can't do that. So, to
answer your question, no.
Q. Do you remember when you picked the gun up?
A. It had to be the 31st or a day after, because
that's when I closed on the house and I had the money.
Q. The 31st of May?
A May, correct.
Q. Did Mr. Schreiber charge you anything for all
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the miscellaneous items that were in the box?

1 box?
A. No.
2
A. No.
Q. And the box that you have here today, it's has
3
Q. So you and Mr. Gambling looked in the box and
Washington Apples on it -4 determined that there was some reloaded ammunition in the
A. That's the same box.
5 box.
Q. And the word Domestic 11.25?
6
A. Yes.
A. Yes.
7
Q. And that was what you felt was some incentive
Q. That's the same box that he handed you?
8 to buy the used gun.
A. Yes.
9
A. Yes.
Q. When you were in there on the 21st, was there
10
Q. Did you also look at a new gun of the same
anybody else there in the store that would have overheard
11 caliber?
any of your conversations between you and Dave Schreiber 12
A. He didn't have any new ones, no, he didn't
or between you and John Gambling?
13 have any .50 caliber there. That was the only .50
A. Just John Gambling and there were other people
14 caliber that he had. We looked at, I am not sure if it
that came in for minor things that Dave had to leave us.
15 was a .44 or .45 caliber that John was interested in.
But John, he saw everything in the box, and it was a good
16
Q. Did John buy a gun?
enticement.
17
A. No.
Q. Did you take anything out of the box?
18
Q. On the 21st did you make an agreement with l\1r.
A. I was interested mostly in the three boxes of
19 Schreiber at Elk Country Sports to buy the gun?
reloaded ammo because that was close to $150 right there, 20
A. No.
and then the holster, they are usually right around 70,
21
Q. So what was the price that he quoted?
$80 so -22
A. It was $798, $799.
MR. ROCHE: He asked you, though, if you took
23
Q. So it's your understanding that if somebody
anything out of the box.
24 else came in before the 31st, they could have bought the

25
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them.
2
Q. So do you remember what things you took out to
3 look at?
4
A. Mostly the pistol and the three boxes of
5 reloaded ammo.
6
Q. So did you look at the contents of the box of
7 the reloaded ammo?
8
A. No, just lifted them and saw that they were

Page 28

A. That's correct. Well, no, the 25th my son and
2 his family went in and I showed my son the gun and the
3 ammo and I had made up my mind if it was still there, to
4 purchase it. Sci I wrote Dave a check and told him he
5 would have to wait until the 31st when the closing was.
6
Q. So on the 25th you went back in and this time
7 it was with your son.
8
A. Son, yes, Jason.
9 full.
9
Q. Jason?
10
Q. How did you know they were reloaded?
10
A.
11
A. Dave told us that they were reloaded.
11
Q. You mentioned another son, TD?
12
Q. Did he say anything else about the ammunition?
12
A. Yes.
13
A. No.
13
Q. It was with Jason, though.
14
Q. Did you ask him anything about the reloaded
14
A. Jason was my middle son. He was up with his
15
A. He said, what's his name, Tall Ryer -15 family and we went fishing.
16
Q. Reyerson?
16
Q. And on that day you gave Mr. Schreiber a check
17
A. Reyerson, had had an accident and he wasn't
17 for the gun.
18 able to shoot anymore and he was the one that had the box 18
A. For the gun but instructed him that there
19 and sold him the gun.
19 wouldn't be any money in the bank until the 31st.
20
Q. Did he say who had reloaded the ammunition?
20
Q. Did you take the gun at that time?
21
A. He didn't, I just presumed that it was Tall
21
A. No, not until I paid for it.
22 Reyerson, because Dave didn't know what was in the box
22
Q. So did you come back in on the 31st, then?
23 hardly.
23
A. Correct, yes. That's when I picked it up.
24
Q. So when Dave showed you the box and said it
24
Q. And did you take the box at that time?
25 went with the gun, he didn't identify what was in the
25
A. Yes. Dave had the gun boxed up in that box
(208) 345 8800 (fax)
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lift anything out.
Q. Had Jason had any experience with reloading?
3
A. No.
4
Q. But he had had experience shooting handguns?

A. I don't; hearsay. But he did know that that

2

2 was reloaded ammunition.
3

4

5

Q. That's what I am trying to understand, is how
he knew that there was reloaded ammunition.
A. He knew that it was a good sales -- I wasn't
really interested in the gun until he brought that up, to
tell you the honest truth.
Q. Well, what words did he say that indicated to
you -A. This is a sweet deal; he said that -- on the
21st he told me that the ammunition, the reloaded
ammunition, in essence, and he told me the price on a box
of regular loads -Q. So did he tell you on the 21st that there was
reloaded ammunition in there?
A. Yes.
Q. What words did he use to say that?
A. I honestly don't remember. But he indicated
to me that there was reloads in there. And there was
enough things in there to make the deal a sweet one.
Q. And that's the word he used?
A. No, it's what I use; a good deal is what he
said.
Q. So Dave said it was a good deal?

5
A. Yes.
6
Q. He was one of your sons that had a handgun?
7
7
A. He had a .357 and a .44 and a 9 millimeter,
8
8 all handguns.
9
9
Q. And did he kind of confirm that this was a gun
10 maybe you ought to buy, then, or did he try to dissuade 10
11 you?
11
12
12
A. Yes, he said that's a lot of gun, dad, and
13 asked me why I wanted it and I said because it's bigger 13
14 than yours. Father-son thing. I can't really say what
14
15
15 his feelings were, but that's what was said.
16
16
Q. On the 25th was there anybody else there -17
17
A. His family was all in there, he had his four
18
18 kids and a wife.
19
Q. Any neighbors or friends that would have been 19
20 around to hear any of those conversations?
A. No. We went in to buy fishing licenses.
· 22
Q. \Vhen you say his family, like his wife or
23 kids?
23
24
A. Wife and four children, yes.
24
-25____Q Were any af them in val ved.inJ.o.oki.n,4--'U-L.'-""---+-"2"'-5_--1..1._ _._,.,.,_.___ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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gun or anything?
A. No, they were over looking at -- were getting
a package of worms out of the refrigerator and some
fishing lures.
Q. When you came in and picked the gun up on or
about the 31st, was it Dave Schreiber who gave it to you
or was it somebody else?
A. No, it was Dave.
Q. Did you look at the contents of the brown box
at that time?
A. A quick look, yes.
Q. And did everything appear to be as it was
before?
A. Yes.
Q. Did you have any further conversations with
him about anything that was in the box at that time?
A. No.
Q. Did Dave Schreiber even know that there was
reloaded ammunition in the box?
A. Yes, he knew that there was.
Q. How did he know that?
A. The only thing I can figure is that Tall must
have told him and when he got the gun, I'm sure he looked
at them when he purchased it from Mr. Reyerson.
Q. How do you know that?
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Q. Did he say anything else about the reloaded
ammunition?
A. No.
Q. Did he say who reloaded it?
A. No.
Q. Then I am guessing based on what you have told
me that you presumed that Tall Reyerson reloaded it
because he bought the gun from Tall Reyerson.
A. Yes.
Q. I am assuming also that he told you at
sometime that this was a used gun that he bought from
Tall Reyerson?
A. Yes.
Q. Did he say anything about when he had bought
the gun from Tall Reyerson?
A. No.
Q. Did he say anything about how long he had had
the box of miscellaneous stuff including the reloads?
A. No.
Q. What happened or what did you do between the
day that you picked up the box with the gun and the day
when your accident occurred?
A. The first day I took it home I changed out the
grips on it just to see how it looked with the wood ones.
And the wood grips weren't broke at that time.
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Q. I understand.
2
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1

A That's the only thing I did. I ran a dry
clean swab down the barrel to make sure there was nothing
blocking it, and then I put it on the dining room shelf
where it stayed until the day we went to shoot it.
Q. Do you remember what day of the week it was
that you picked up the gun?
A I honestly don't; it was towards the tail end
of the week. I think it was a Thllrsday. I'm not
positive. But I think the 31st was like a Thursday.
Q. So then you went, on some day you went to
shoot the gun.
A On the 11th of June, early afternoon.
Q. l\.nd why that day?
A My son TD was up visiting and he had brought
his .40 caliber handgun, and he had been there the
weekend and we decided that on Monday we would go shoot.
So we went to Elk Country Sports and picked up the key to
the gate, after we went to Broulirn's and bought two
watermelons to shoot, to see what a .50 caliber would do
to a watermelon.
Q. l\.nd you went to Elk Count.-y Sports to pick up
keys for what?
A. For the gate to the shooting range.
Q. \Vhy would he' be there?
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A. He told me that he had a key to get into the
shooting range, so if I needed to go, and, as I recall,
the city offices were closed for some reason, I don't
remember what, but, anyway, we went over there to pick up
the key that he had.
Q. And by he, you mean Dave Schreiber?
A. Correct. And he was busy, so he just handed
me the key. Nothing was really said.
Q. And was anybody with you besides TD?
A. No.
Q. So where was this range?
A. It was up the canyon, I think it's about three
miles up the canyon, right next to the dump, city dump,
on the way to Star Valley is where it is.
Q. So out of town to the east.
A. Correct.
Q. Did you travel to the gun range then?
A. Yes.
Q. How did you get there, what vehicle?
A In my truck, Dodge.
Q. And did you drive?
A I did.
Q. And I assume your son TD was with you.
A. Yes.
Q. Did he have his gun with him?
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A. Yes.
Q. And what did you do when you got there?
A. V,,Te got there and he took the watermelons out
a.,d placed one at about 25 feet and the other one at
about 50 feet. 'While he was out placing the watermelons,
I got in the passenger side and placed five shells in the
pistol getting it ready to shoot.
Q. Did it only hold five?
A. It only holds five.
Q. And where did you get the ammunition that you
loaded?
A. I took the three boxes that Dave had given me.
Q. Did you take everything out of one particular
box?
A. Yes, and all five came out of the same box.
Q. Did you do an examination of that ammunition
as you put them in?
A. No.
Q. Did you have any trouble loading the gun?
A. No.
Q. So I am assuming your son ID didn't look at
the ammunition either?
A. No. He came back and he wanted to take
pictures of the first shot through it. So he got his
camera and stood behind me. And I made one shot. And he
Page 40

and I ended up about five feet back with me on top of
2 him. He is a big kid, he is six two, six three,
3 red-headed, and I was on top of him.
4
Q. Describe the shooting range. Is it dirt,
5 gravel, targets or -6
A. It's dirt. They have kind of a lean-to with
7 tables underneath it and benches and sandbags on the
8 tables for resting rifles mostly, I guess. But I didn't
g even sit at the table, I just stood in between two tables
10 and shot.
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q.

Did you have your holster on?
A. No.
Q. How far was the truck from the area where you
did the shooting?
A. Six to seven feet.
Q. And had you ever gone to that shooting range
before?
A. No.
Q. So that was the first time.
A. Correct.
Q. Had TD ever been there before?
A. No.
Q. How did you know how to get there?
A. Dave had told me.
Q. When had he told you how to get there?
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1

A I don't recall.

1

2

Q. And do you know who the shooting range
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it open.

Q. As you were driving into the gun range, is it

belonged to?
3 right on the highway or do you have to drive off a ways?
A It's the city, I believe it's the City of
4
A You have to drive up a hill off the highway
Montpelier. The garbage guys take care of it,
5 and it's about, what would you say, 500 yards up a dirt
supposedly.
6 road.
7
Q. And did you lay your gun down before you shot
Q. Was anybody coming out as you were going in?
it?
8
A There was somebody coming out of the gun range
A No.
9 but he had already locked the gates.
Q. Did you do anything with it?
10
Q. And do you know who that was?
A I loaded it on the passenger side seat and
11
A I don't.
then picked it up and went and shot it right then. I
12
Q. Can you describe his vehicle?
didn't lay it down or nothing.
13
A No.
Q. Did you have any trouble with the loading gate
14
Q. Was it a truck or a car?
as you loaded the gun?
15
A. It was a truck.
A No, it closed perfectly.
16
Q. Dark, light?
Q. Which hand did you carry it in as you
17
A I can't remember.
approached the shooting tables?
18
Q. And you have never seen that individual since?
A Which hand?
19
A Not that I know of.
Q. Yes.
20
Q. Was it a man or a woman?
A Right hand.
21
A I don't know.
Q. When you shot the gun, did you have the hammer 22
Q. Just saw him in the car.
pulled back or did you -23
A Saw him in the car.
A No.
24
Q. Has anybody ever told you that they know who
Q -- you went backtotalb-------------1--'2=5~balindi.Yi.~d1...,Ja~l~Y<cu'a~~?_ _ _ _ _ _ _ _ _ _ _ _ __
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A When I got ready to shoot, I had both hands on
a two-handed pistol shoot (indicating) and when I got
ready to shoot, because it's a single action, I pulled
the hammer back, and I didn't have my finger on the
trigger at that time, and then aimed (indicating) and
pulled the trigger.
Q. And prior to that time had you ever laid the
gun down?
A. No.
Q. Just from the seat to shooting.
A. Correct; it was only a matter of minutes.
Q. Was anybody else there at the gun range
besides you and your son?
A. No.
Q. How long had you been at the gun range before
you fired the gun?
A. I would estimate 15, 20 rninµtes; long enough
for him to carry the watermelons out.
Q. And did you have to unlock the gate?
A. Yes.
Q. And did you have any trouble getting the gate
unlocked?
A No.
Q. \\Tho unlocked the gate?
A. TD; I was driving and he unlocked, and we left
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A No.
Q. Has anybody ever told you that they know of
anybody who saw the accident?
A No.
Q. Has anybody ever told you that they know about
any of the conversations that you had with Dave Schreiber
about the gun or about the box of miscellaneous things
that came with the gun?
A No, other than John Gambling; I have had a
conversation with him at church one day, but that was the
only one.
Q. How old of a gentleman is Mr. Gambling?
A I would say in his forties, forties or early
fifties.
Q. And is he a regular at the Liberty Ward?
A Yes, he is first counselor in the bishopric.
Q. Do you know what he does for a living?
A No, I don't.
Q. Now, other than your attorney, who have you
talked to about this event, either the purchase of the
gun or the reloaded ammunition or the accident that
occurred?
A All of my children -- when I was at the
hospital and at the Health South Rehab Center, my
children, my brothers, all came up.
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A. No.
Q. Has anybody in your family ever had a mishap
3 with a gun?
4
A. No.
5
Q. Have you ever had a workmen's compensation
5 claim?
7
A. No.
8
Q. Have you ever had to go to the emergency
9 room-10
A. Yes.
11
Q. -- other than this accident?
12
A. Yes.
13
Q. \Vhat for?
14
A. A long time ago I caught my hand in a radiator
15 fan and had to go to the emergency room then. I had a
'15 hobby of woodwork and while I was doing that I had five
17 bouts of pneumonia that I was taken to the emergency
18 room. But other than that, no.
19
Q. Was that from the refinishing stuff you were
20 using?
21
A. Sawdust, yes. In 1996 I had an embolism,
22 blood clot hit my lung, right lung.
23
Q. Was that one of the factors that caused you to
24 go back to work for Cream of Weber as opposed to running
~_Qur own busi
?
2
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Q. You obviously incurred substantial medical
bills for the services surrounding this accident that you
had. Who has paid those bills?
A. Idaho State and the county took care of the
hospital bill with university hospital, the indigency -Q. The indigency fund?
A. Yes. And then after the first of July I was
under Medicare. So it happened on the 11th, the 11th
through the first of July I was on my own, which came
under the indigency and the county paid 10,000 and the
state covered the rest. And that was almost all of the
hospital, transferred from the hospital to the Health
South Rehab Center on the 5th, I believe it was, the 5th
of July. And so I was covered by Medicare then,
Medicare -Q. Medicare has covered everything after July -A. Yes, and I have a secondary that pays what
Medicare doesn't. But not all of it was covered.
Q. And what was the year this accident occurred?
A. 2007.
Q. So I am assuming, and maybe you know this,
maybe you don't, but is it your understanding that the
indigency fund wants to be paid back?
A. Oh, yes.
"" From the_pr.oceeds of thisJ,~a=w~si~ii=t_ _ _ _ __
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A. No, not really.

1

Q. Any other ER visits?
A. Not that I can recall now.

2

A. Yes.
Q. And also Medicare?
3
3
A. Medicare, as far as we know, yes, we have
4 letters stating that they will want some, but we haven't
4
Q. Now, when you retired from Cream of Weber, I
5 think you said it was 2005, if I remember right -5 been able to find out how much.
6
A. Yes.
6
Q. Well, that's not uncommon. Now, let's talk a
7
Q. -- what was your intent on retiring, how old
7 little bit about how you are doing now. As you are
8 were you then?
8 sitting here today could you describe for me what you
9
A. I was 63.
9 believe the result is to you physically from this injury?
1o
Q. And were you drawing Social Security?
10
A. Okay, I have no smell. When it first happened
11 I had an inner ear problem; I was unable to walk -11
A. No. But I took out Social Security and I did
12 draw Social Security for two months in 2005.
12
Q. We wil1 go back and cover that, but what I
13
Q. And why did you stop?
13 want to focus on right now is what's wrong with you now.
14
A. For just November and December and then it
14
A. I have a problem with distinguishing between
1 5 went into the next year.
15 primary speech, they call it selective hearing, they said
16
Q. 2006?
16 I lost my selective hearing is what the therapist tells
17
A. Yes.
17 me. That means everything takes priority. If I am
13
Q. So you continued to draw Social Security.
18 talking to one person, that person doesn't take top
19
A. Yes.
19 priority, if there are sounds anywhere else, they come in
20
Q. Did you have retirement benefits from Cream of 20 as top priority just the same way. So it befools my
21 Weber?
21 mind, makes it very hard to sleep.
22
A. Yes.
22
Q. We have already talked about your deformed
23 left thumb.
23
Q. And was it your intent when you retired to
24
24 stay retired?
A. Yes. I find it very hard, I have had to buy
25
A. Yes.
25 all of my shirts now with snaps, because I find it's
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really hard to button my shirts, hurts to button
Q. Anything else that's going on now?
anything. I have a hard time with collection of water
2
A. There is but I can't remember; there were four
3 but that's -3 or five of them that we went over.
4
Q . .An age factor?
4
MR. ROCHE: If I may, is one of them
5
A No, it's not really age; it happened because I
5 difficulty controlling your emotions?
6 spent so much time in the hospital, but I have this bump
6
A. Oh, yes; yes, very much so; I cry a lot.
7 (indicating) that wasn't there before -7 That's to do with that frontal lobe where the casing
8
MR. ROCHE: You are pointing to your forehead?
8 went, and my therapists were quite understanding at that
9
A. Above my left eyebrow. After they put the cap
9 time, but -- I can't watch too many movies without
10 back in, it formed, it wasn't very big at that time but
10 crymg.
11 it's gotten bigger and bigger. And I have a sagging in
11
Q. So has that improved your movie watching or
12 my right eyebrow from where they took the primer out, I 12 made it worse?
i3 believe that's what it is from. I still fall a lot when
13
A. No, it hasn't improved it. I have to make
14 I -- I don't have very good balance. And it's usually
14 sure to go with somebody that knows me.
15 when I have a handful of eggs from the grocery store.
15
Q. So like do you cry in sad movies or do you cry
16
Q. So your timing is off?
16 in cartoons -17
A. My timing is off.
17
A. Most all of them. It's a psychological thing.
18
Q. Has your vision changed?
18 I don't know, my emotions are just right present with
19
A. Yes.
19 everything.
20
Q. Tell me about that.
20
Q. So they are on the surface.
21
A. It's blurry and when it first happened and I
21
A. Yes. Like I'll get up to talk in church and a
22 was in the recuperation hospital at Health South, they
22 lot of crying.
23 explained it to me that you see everything upside-down
23
Q. You'll be emotional.
24 and backwards and your brain transfers it correctly to
24
A. Very emotional.
~he.rest of the hrain.__And.lhey__said.Jhe cogs -- tba~~--+--=25~~-.,.L.Ar..e_y_m1-szy_ing._y~ot that way before'?
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you have somehow dislodged the cogs so it's not an
accurate picture, and that's the way they described it to 2
3
me. But I think that's what causes my falling.
4
Q. Do you wear glasses or contacts?
5
A. I wear reading glasses and that's it. And I
haven't had my eyes tested so I don't know. Before the 6
7
accident they were 20/20.
8
Q. Do you know when the last time was you had
your eyes checked before the accident?
9
10
A. Good Lord, I can't remember; it was a long
time ago.
11
12
Q. Did you use reading glasses before the
13
accident?
14
A. Yes.
Q. I assume you drove here today.
15
A. Yes.
16
17
Q. And you are able to see to drive?
18
A. Yes.
19
Q. Any other -20
A. I am minus all my upper sinuses (indicating).
Q. \Vhat effect does that have on you?
21
22
A. That has an early morning effect of when I
23
first sit down, I get a lot of drainage, which is just
24
water drainage. When I was in the hospital I had
! 25
drainage, bloody drainage from the accident.
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A. No, I was definitely not that way. I was what
I might call a macho man.
Q. So before you were a macho man and now you are
a sensitive man.
A. I am a boob.
Q. Let's talk about your treatment after the
accident, at least what you can recall. And obviously we
have a lot of records and we can look at those in some
detail, but I would just kind of like your understanding
of what's gone on and what it's been for. You have
described to me already that your son took you to the
hospital there at Montpelier.
A. Yes.
Q. And you have also indicated that you were Life
Flighted from there down to the University of Utah
Medical Center.
A. Yes.
Q. Is that correct?
A. Yes.
Q. And where else have you received treatment
besides those two locations?
A. Health South Rehab Center; it's a rehab
hospital.
Q. Is that in Salt Lake?
A. That's in Salt Lake, it's on 13th East.
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Q. Had you ever had a surgery before this event?
A. Yes.
Q. \Vhat was that for?
A. I had a melanoma on my left ear and that was
back in the seventies. I can't remember when, but it was
in the seventies.
Q. And that's not ever reoccurred, then.
A. No, but you can probably see the difference
between my left ear and my right. And I have had
countless carcinomas taken off, skin cancers, minor
surgenes.
Q. When was the most recent one?
A. It was actually after the accident, I had one
taken off my arm, my right arm.
Q. Where did you have that done?
A. I can't remember his name.
Q. Was it in Montpelier?
A. No, it was in Salt Lake, dermatologist in Salt
Lake.
Q. So was it in his office?
A. Yes.
Q. Are you under any doctor's care right now?
A. Yes.
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A. Dr. Campbell in Montpelier and Bill Jensen is
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Q. iVld you also see a cardiologist, Dr. Kunz?
A. Dr. Kunz, up here at the Portneuf, yes, but I
only saw him up until -- I haven't been back to him this
year. So it was 2008 when I was seeing him. And he ran
a bunch of tests and we did a bunch of stuff and then he
recommended me to Dr. Gonzalez and she is taking very
good care of me.
Q. Why did you go see the cardiologist?
A. I had had -- while I was in the hospital I had
had some problems with blood clots, and they had put a
Tulip, which is a screen, just next to my heart, on the
way into my heart to catch blood clots. And he wanted to
see how I was doing with that, and I still have an
irregular heartbeat that they -- let's put it this way,
that they discovered while I was in the hospital.
And they gave me a medication for it and they
killed me with it, to put it mildly. I was very allergic
to it. Anyway, I wear a tag for that. Anyway, I went to
him just to make sure -- and my doctor in Montpelier, Dr.
Campbell, he is the one that sent me to Dr. Kunz.
Q. .And Dr. Campbell, is he a general
practitioner?
A. He is a general practitioner.
Q. So he is who you see for generally just most

18
19
20
21
22
23
24
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2 his physician's assistant. And then I have Dr. Gonzalez
3 here at the Portneuf center up here. She is a pulmonary
4 specialist.
5
Q. And what is it that you need to see the
6 pulmonary specialist for?
7
A. Breathing, she has got me on Advair and she
8 had to run a bunch of -- Dr. Kunz, who is my
9 cardiologist, recommended that I go to Dr. Gonzalez to
10 have my lungs checked out, and she ran a series of tests,
11 and I go back to her about every three months for
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
A. Yes.
2
Q. Now, have you had any surgery on your neck?
3
A. No.
4
Q. So tell me about the time you spent in the
5 hospital and going to therapy, what was going on with
6

7
B

9
10
11
12
13
14
15
16
17
18
19

follow-up. And I have run out of breath real fast.
Q. Is that from back when you got the pneumonia?
A. No.
Q. Do you know what that is from?
A. Just -- I attribute it to my weight. And I
gained the weight since I was in the hospitals, let's put
it that way.
Q. How tall are you?
20
A. Six foot four.
Q. And do you know what you weighed, say, the day 21
22
before this gun accident or approximately?
23
A. About 312, 313.
24
Q. Do you know what you weigh now?
25
A. I weigh 384.
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you, what was happening to you, what was it like?
A. In the hospital they wrote down that I was a
problem because I wouldn't get up and walk and I wouldn't
do -- I couldn't get up and walk. And when I made it
down to Health South, you know, when they diagnosed me as
having the seeing problem, and I'd stand up and I would
fall over, and I weighed too much for most nurses to
catch me. Anyway, and I was in excruciating pain with my
feet, my legs. So I didn't have any intention of getting
out of the bed.
And when I got to Health South, they finally
got me up and walking, after I had been in there for like
a week and a half, and they had discovered the problem
with my eyes and they gave me exercises to do to make it
better. And about 10,000 times a day I had to focus and
do the exercises that they gave me to do. And finally it
made it so I could stand up without falling over. But
the physical therapist at Health South helped me and I
got to where I could walk. And then I finally got to
where I could walk with a walker.

M COURT R~?qING SERVICE, INC.
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1
And when I went to -- well, I guess I had my
Q.
you on any kind of pain medications now?
2
A. I have a pain pill that's more of a sleeping
2 walker still at home, I had to buy one. So I had my
3 walker when I went to outpatient. And through a lot of
3 pill, but I only take it maybe twice a month when I can't
4 painful exercises, stairs were horrible, I finally
4 go to
and the Lyrica doesn't help, then I take the
5 graduated to a cane and I walked with a cane. But there
5 sleeping pill.
6 was a lot of therapy. They put me through a speech -6
Q. Do you know what kind of medication it is?
7 the speech therapist was exceptional, she was the one
7
A. I have
it listed but I don't remember
8 that discovered that I had the problem with my selective
8 where it is. It's not a very heavy one. It's a mild
9 hearing.
9 sedative.
10
We were going through therapy and I was
10
MR. ROCHE: Off the record.
11 spelling words backwards for her, and it was like a
11
(Discussion off the record.) ·
12 cartoon, little characters come marching across my mind
12
(Deposition Exhibit Nos. 1, 2, and 3
13 and said we are all done, we are not going to do anything , 13 marked for identification.)
14
And I explained that to her and she started
14
MR.
Let's go back on the record.
5 laughing. And she said I suspected this, and she
15
Q. Just for the record, Mr. Erekson, we have
16 discovered that was the selective hearing loss.
• 16 marked the color photos that we talked about earlier that
17
And up to that time I had no appetite, I
• 17 apparently came from your son's digital camera at the
18 couldn't sleep at night. They gave me, finally they gave
18 shooting range as Exhibit No. 1; is that correct?
19 me Lyrica, which was a nerve, it helped with nerve, some 19
A. Yes.
20 kind of nerve pain, and that helped me sleep, it relieved
20
Q. And just for the record that contains 17
21 the pain, and I still take it to this day and probably
21 photos; does that sound about right?
22 the rest of my life. That's what makes it so I can go to
22
A. Yes.
23
at night. It takes care of those little c a r t o o n ~ s 3 Q. Then we have marked as Exhibit No. 2 a white
24
my mind.
24 piece of paper that it's my understanding this is a copy
25
The_on!:y.Jime.l.reaII;yJiaye_au..y real trouble
25 itb~perJ:hat.wasin_the..hox..wit.l:L__
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if I watch too much TV at night or if I go to church
the gun; is that correct?
2
2 on Sunday, a meeting with a lot of people, any kind of -A. Yes.
3
there is no way I could possibly go to a concert or
3
Q. And then we have marked as Exhibit No. 3 a
4 anything like that, because it would just blow my mind.
4 two-sided piece of paper that is a white copy of a brown
5 And the reason I say that is my daughter gave me a copy
5 piece of paper that's approximately 8 1/2 by 11 that was
6
the Tabernacle Choir's Christmas album and I was only 6 also in the box with the gun; is that correct?
7 able to listen to it for about five minutes and then I
7
A. Yes.
8 was -- I can't say it's in pain, but the only way I can
B
Q. Can you just describe for me for a minute what
9
it is if you have ever gone to bed and all you
9 you understand happened to you physically when the
1 o could do is think about what you had to do the next day
10 accident occurred? I am sure the doctors have told you
11 or what you have done that day and there is no way that
11 what happened.
12 you can
that out of your head and you can't sleep and 12
A. The finer points have been brought out
13 you toss and you turn, that's what it does to you. Just
13 since
14 makes you -- and you can't clear your mind. You know,
14
Q. I understand. What is it you generally
1s it's not painful, it's just hard to live with.
,5 believe now.
16
Q. Were you ever in any pain during any of this
A. At the time I remember pulling the trigger and
17 recovery period?
17 the exceptional pain was in my thumb is what I really
18
A Oh, yes. Oh, yes, especially my legs and
18 remember, clear until I reached the hospital, that was
19
My head, I can't honestly say that my head hurt.
19 still
my son had to look at the hole in my head and it
20 After they put my lid back on, I can say that there was
20 had caved all the bone in. So he had to look at that.
21 But as far as pain was concerned, it was my thumb and it
21 pain where they put the staples in, especially above my
22 right eyebrow where they had to cut those pieces out, and · 22 had been peeled like a banana and all the knuckle had
23 it's still, you can hear it (indicating). Can you hear
23 been shattered and was hanging onto the pieces of skin.
24 that? There is still loose something in there. Anyway,
24 So it was a pretty gruesome looking mess. And this
25 that hurts every once in a while.
25 (indicating) was bleeding pretty good -(208) 345-8800 (fax)
(208) 345 9611
.~
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:MR. ROCHE: You are pointing to your right
2
3
4

s
6
7
8

9

10
11

12
13
14

1s
16
17
1B

19
2D

21
22
23

24

..1§.

1

hand?
A. My right hand, in the webbing between my index
finger and my thumb. But my thumb was the biggest thing.
A.nd other than the blood coming down and making it
impossible to see, my head wasn't much of a conc...."IT!
because I couldn't feel much of it. And my son put the
blanket around my head and stopped the bleeding - well,
I guess it didn't stop the bleeding but it stopped it
from coming down into my face.
So by tl-ie time I had reached the hospital I
guess I scared the emergency nurses pretty good because I
walked in and plopped myself down on a gurney and then my
son had to yell at them to
them to do something. And
that's about, not saying that I wasn't conscious, because
they say that I was, but I don't remember much after
that. I remember being loaded into Life Flight. And
from that time to the time we took off, and then after
that I don't remember much.
Q. After that I assume you remember being in the
hospital at the University of Utah.
A Oh,yes.
Q. What was happening to you there?
A. I had a lot of l.V.s, two different I.V.s; I
had oxy.'.'.en

2
3

4
5
6

7

s
9

10
11

12
13
14

15
16
17
18
19
20
21
22
23
24

25

actually used the machine to film going in after that
casing that was four inches into my brain.
And I was up getting my thumb treated at the
University of Utah hospital and the doctor was checking
it out -- well, I was waiting for him and one of his,
what do they call them, interns was on the computer and
he brought up the disk that had the picture of my brain
and the shell casing in it. I mean in color, he took the
brain out of my head and rotated 360 and upside-down, but
there were only two machines in the world, one was at the
university hospital and one was in Switzerland, where
they made them.
So I was very fortunate that not only did I
have a very good brain surgeon, but I had the machine
that helped them go in after the casing. And I guess
that's why they were so expensive.
Q. What is your understanding based on what
people have told you, that they actually did to you as
far as how many
and what they did other than
taking that casing out of your brain?
A. I guess they did two other surgeries and I
don't remember them, to tell you the truth. The one, the
x-rays or something -- it's in the medical record, but
they went back and had to cut this open (indicating) to
a Lthat...one..Jhe..~~_rny_rig,~ht.....,e.,.,y~e~-
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2

3

4

5
6

7
8
9

10
11
12

13

,4

15
16
17
1B

19
20
21
22

23
24

25

MR. ROCHE: Are you interested in the
surgeries that he had?
MR.
Whatever he can remember. I
can read the records but I would like his story.
A About every day I can remember having a MRI
taken, I remember them loading me on a gurney and putting
me through the machinery. And there was a lot of pain, a
lot of dizziness. Everybody was mad at me because I
wouldn't get up and I wouldn't eat, and I was
exceptionally thirsty and they wouldn't give me all the
water that I wanted. I had some very nice nurses I can
remember in intensive care when I was there that pretty
well took good care of me.
I didn't like the baths that they gave you,
in-bed baths, I hated that. That's about all I can
remember, really.
Q. Do you remember -A I can remember being very uncomfortable.
Q. Do you know anything about what kind of
surgeries they did on you?
A The intensive care nurse told me what they had
done and what they had found and my son TD came in and
explained, and I didn't know until later that they had
actually the machine that the doctors used was one of
two in the world and they actually filmed -- they

(208)
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2
3
4

5
6

7

8
9

10

11
12
13
14

15
16
17
18

19
20
21
22

23
24

25

And then they had a separate doctor do the operation on
my thumb. So there was actually three surgeries that
went on.
Q. And those were all at the University of Utah?
A. Those were all at the university hospital.
Like I say, I had the therapists mad at me, I had the,
what do you call it, but, anyway, the people who prepare
the food, they were mad at me.
Q. Have you read the report of your expert, Jvlr.
Ernest?
A Yes, I have.
Q. Do you know anything about the details of the
report?
A. Only that he in essence described exactly what
had happened, that it happened that way. The gate was
closed holding the shells and it blew it right off.
Q. Do you know enough about reloading to know
anything about what he is talking about in the report?
A No, I know nothing about the fine print. No,
the only thing I know is that he had explained the gate
blowing, and that's exactly what happened, one shell; one
shell and a lot of pain.
MR. STEPHENS: Let's take a quick break and I
will look at my notes and see if I have any more to ask.
(Short recess.)
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~ECHNIQUE: A non contrast CT of the head was performed with 4.8
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FINDINGS:
There is evidence of severe penetrating trauma with a metallic
fragment lodged in the inferior right frontal lobe. Point of entry
appears to be directly in the sagittal midline between the orbits.
There is severe comminution of the frontal bone and ethmoid air cells
as well as the ethmoidalis. There is also acute comminuted fractures
involving the medial walls of the orbits bilaterally, small bony
fragments are displaced laterally along the superior aspect of the
globe, this is worse on the right than on the left. A separate
fracture is also noted along the right lateral wall of the orbit
superior to the zygomatic arch. There is notable subarachnoid and
subdural hemorrhage in the bilateral frontal lobes with blood seen
along the anterior falciform ligament. A small amount of intracranial
pneumocephalus is seen lining the right frontal bone. There is no
significant cerebral swelling, mass effect or midline shift.
Evaluation of the posterior fossa is limited due to streak artifact
from metallic foreign body.
There is blood within the frontal sinuses and ethmoid sinuses,
otherwise the paranasal sinuses are clear. The mastoid air cells are
clear and well-aerated.
The orbits are normal in appearance.
IMPRESSION:
1. Severe intracranial injuries after penetrating trauma. There is
a large metallic fragment lodged in the inferior aspect of the right
frontal lobe with point of entry found through the frontal bone
between the orbits. There are significant bony injuries including
comminuted fractures of the frontal bone with comminution of the
_medial walls of the orbits bilaterally, worse on the right than left
as described above.
2. Resultant subdural and subarachnoid hemorrhage seen in the
frontal lobes bilaterally.
3. No significant cerebral swelling, mass effect or midline shift.
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1

MR. STEPHENS: Yes. Yeah.

1

portion of the gun shown in Exhibit 3, what significance

2

In fact, let's mark that as Exhibit 5.

2

does it have, if anything, to this pa.'iicular case?

3

(M.arked Deposition Exhibit No. 5.)

3

A. Well, it has great significance. The
significance of it is that this particular cartridge

4

4

Q. (3Y MR. STEPHENS) Okay. For the record we've

5

just marked as Exhibit 5, the CD of the photos that you

5

case represents - you can tell exactly where the bottom

6

just indicated you had made that were in addition to the

6

of the loading gate is at in relationship to the - the

7

color prints that you've -- that we'll talk about today.

7

frame piece. And this is that part of the loading gate

B

And that's the exhibit that we're going to hand to

B

that you're seeing in this area.

9

Mr. Roche for him to make copies.

9

And what it proves is that at the instant

10

A. Yes, sir, that's correct

10

that this particular cartridge went off, it made an

11

Q. Okay. Okay. With that said, I'm assuming that

11
12

imprint of the loading gate, and the loading gate is in

2-2

the other color copies that you've made have some

13

special significance and so --

14

15

A. Yes.
Q. Ifwe could, let's go through those, and I'm

::_5

happy to go through them in any order that you think is

17
18
19
20
21
22
23
24
25

appropriate.

A. All right. That's fine.
Well, since we have -- we've been talking

13
14
15
16
17
18

up with the photos that deal with that
This particular photo is a Mikrosil cast,
and that's M-I-K-R-O-S-I-L, Mikrosil. This is a

23
24

silicone rubber-based material that picks up fme

25

day, why don't we stay on that for a moment and finish

And above it, this is where the top portion
of that loading gate is starting to be blown away. It
has fractured or sheared off of that and is starting to
move back. That's why you have this - this is actually
at an angle as it's starting to move away so this is a
perfect imprint of - of that moment in time.

19

20
21
22

about the fired cartridge case that you sent the other

the fully-closed position.

Up above it in the No. 2 chamber, you have
that particular round also going off, and it is
discharging and moving the top portion of that loading
gate, and then that cartridge case is the one that was
recovered from the victim's brain.
Q. Okay. So -A. And as I understand it, and correct me if I'm

Page 28

Page 25
1

detail, and this Mikrosil cast was made of this

2

particular cartridge case that was sent the other day.

3

4

MR. STEPHENS: Okay. Let's mark that then
as Exhibit 6.

5
6

7
8
9

(M.arked Deposition Exhibit No. 6.)

Q. (BY MR. STEPHENS) Okay. Then you have another
photo?

A.. Yes. This next photo is a side-by-side
photograph of the cartridge case itself that was sent to

10

us, and then sitting next to this is a Mikrosil cast of

11

that breechface or framed area.

1

wrong, that loading gate has - has to this day never

2

been recovered.

3

Q. As far as I know, I don't know.

4

_I\. Okay.
Q. I've never seen it.

5

So if I'm understanding correctly, you --

6
7

you then believe that there were three cartridges that

B

fired at this -- at the time that he shot this gun?

9

10
11

A. Yes, sir.
MR. STEPHENS: Let's go off the record a
minute.

12

Q. From the pistol?

12

13

_I\. From the revolver itself.

13

14
15

Q. Okay.

14

that there were four or five cartridges in the gun when

A. So the - the area to be cast is very tight in

Mr. Erekson shot the gun?

(Short recess taken.)

Q. (BY MR. STEPHENS) Now, is it your understanding

16

there. It's hard to get the casting material into it,

15
16

17
18
19
20
21
22

but we were able to cast that area fairly well and get a

17

in my mind as to just exactly what cartridges were in

good cast of it So that's the cast sitting next to the

1B

the gun.

case.

19

23
24
25

MR. STEPHENS: Okay. We'll mark that as
Exhibit 7.
(M.arked Deposition Exhibit No. 7.)

Q. (BY MR. STEPHENS) Before we move on to the -to the other photos, what, if any, significance does
this shell that's shown in Exhibits 7, 6, 4, 2, and the

······
-. r .

20

_I\. Well, there's -- there's always been a question

Microscopically I can prove that the fired
cartridge case that was underneath the hammer, I can

21

match that back to the breechface markings of the

22
23
24
25

revolver. That is, for all intents and purposes, a
normally fired cartridge.
Then we have the one that came out of the
victim's brain, and we haven't discussed it I don't
I r , ____ ....,

r:,i:;:
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1

have a photo of this, because I just went back and

1

determine whether or not there have been any

2

looked at this late yesterday afternoon. But the one

2

that gun, other than on the day that Mr. Ereksor. fired

3

that came out of his brain has a perfect set of tool

3

it?

in

4

marks across the entire face of the breech -- the

4

A. The only - the only thing that I can tell you

5

cartridge case head, and that set of tool marks, I

5

is that it was portrayed to me as being exactly like it

6

believe, came from the loading gate because it was - it

6

was after the incident had happened, and we haven't done
any extra cleaning on there.

7

was smacked up against the loading gate and then pushed

7

8

it on out, broke it and pushed it on out, so - and then

B

Q. Okay.

9

9

l O

you have this one, which can provably be put back into
the revolver.

10

A. And we have not test fired that gun
Q. llight

11
12

MR. ROCHE: And for our record, you're
referring to Exhibit 4?

12

very powerful cartridge. You know, I looked for

13

volunteers, including myself, that would fire that, and
I just wasn't up for it
Q. You didn't want to throw it at a campfire, the

13

11

TIIE VvTTh1ESS: Exhibit 4.

14

A. So those are the three that we have reason to

14

15
1 6

believe, and good reason, that those were the three that
came out of that revolver.

15
15

17

There are five chambers. I can't tel! you

17

18

for a fact the other two that came out of there, or -

18

19

or if, in fact, it was fully loaded. I take it by all

19

A.

since it is a damaged revolver, and it's a

shell, and see what happens?
A. No. No. No. I really don't.
Q. Okay. I guess in the -- the reason -· what I'm
trying to ask is: Is there any evidence in the gun that

2O

accounts it was a fully loaded revolver, but there is no

20

you've looked at that would tell us whe-J-ier or not the

21
22

designation as to which other two came out of there.
Q. (BY MR. STEPHENS) Okay. The reason I asked the

21
22

first time that gun was fired after it had been cleaned,

23

question is because Mr. Erekson testified that he put

23

fired it and had his accident?

24

five loads in the chamber, and that he loaded it from

24

25

one box of the CorBon reloads but the box only has four

25

befure it was given to Mr. Erekson, was the time that he
A. There's, of c:ourse, the three chambers
involved. Those are all dirty with gunshot residue.
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1

empty spots ii., it. So I'm just

1

The other two are relatively clean. So I would take it

2

that. I'm just wondering if you have any information on

2

that, you know, there was nothing else going on there.

3

that.

3

4

5
6

7
8
9

10
11
12

I'm all confused by

A. As far as the other two or whether there were,
in fact, two, that's not clear to me.
Q. Okay.
A. They -- they were not separately marked when
they came out of the gun, so we have no way of -- since
they weren't fired, there are no markings on it that-that would allow me to know that they were ever
chambered in that revolver.

A. Well, you know, it is a used revolver. So
obviously it had been fired sometime in the past and

5
6

then cleaned. But as far as - as I understand it, when

7

it came to me, it - it is a relatively dean-looking

8

revolver, and the only deposits that we have is from the

9

three different cases that went oft:

10
1

looked at that revolver that dealt with the -- looking

I had a question in my mind when I first

12

at the side of it, I suspected that that third cylinder

13
14

had gone off, because there was lead deposits and

14

possession of the gun since sometime about in September
of '07; is that correct?

15

A. Let me double-check that. I have when the

15

that a bullet had maybe come out that area. But until

16

this cartridge case came in the other day, I had no -

17
18

no accounting for that.
Q. Okay. When you received the assignment on this

19

case, who did you receive the assignment from in

20

particular?

13

16
17
18
19
20
21
22

23

Q. Okay. I'm -- I'm assurrting that you've had

4

Q. What do you mean by relatively clean?

evidence came in as far as our I've had it since - it was sent to me
3-7-2008. March 7, 2008.
Q. March 7, 2008. Okay. And that was sent to you
by Mr. Roche's office?

A. Yes.
Q. Okay. Have you done any cleaning of that gun
since then?

24

A. No.

25

Q. Okay. Have you done any investigation to

gunshot residue all over that part of the yolk or crane

21

A. Well, you know, I understand that's a lawyer's

22
23

term, an assignment or a project or whatever, but as far

24
25

as we're concerned, it's just a case.

Q. Sure.

A.
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3
4
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6
7
8
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10
11
.12
13
14
15
16
17
18
19
2:J

21
22
23
24
25

regards to this particular case in the - in the days
prior to the evidence coming to us.
Q. Okay.
A. And then - then the evidence starting coming
in.
Q. Okay. I'm assuming you would have spoken to
Brent Roche at least generally about the nature of the
case?
A. Yes.
Q. Have you spoken to any other person, besides
people that work for you in your at your business,
about any of the facts or backgrounds about t.1-ris
particular gun or this case?
A. No.
Q. So I'm assuming that you've never spoken to
David Schreiber at Elk Country Sports?
A. No.
Q. You haven't talked to Mr. Erekson, the

Page
l

2
3
4
5

6
7
8

9
1G
11

12
13

14
15
16
17
l B

plaintiff?
A. No.
Q. Or either of Mr. Erekson's soru;?
A. No.
Q. And you haven't talked to filly of the police
that investigated this accident right after?

19
2G

21
22
23
24

Q. Is that the right term? I call it a shell
casing.
A. The proper term is a cartridge case.
Q. Okay. Okay. And then in the center of the
cartridge case, as shovvn in Exhibit 4, there's a -there's a circle. Is that the - what's called the
primer seat?
A. Yes. That's the primer and the primer seat,
yes.
Q. Okay. Now, what's shown in Exhibit 4, that that actually shows the primer cap?
A. Yes.
Q. And this indicates, I guess we can know this
one is fired because the - there's compression in the
cap and there's no bullet left in there.
A. True.
Q. Okay. Is it possible for there to be a
compression in a primer cap and the bullet not fire?
A. Yes.
Q. And what would cause that?
A. Physically striking the primer cap with -- yon
call it a primer cap. We call it a primer cup, but same
thing. Physically striking that, and it has
insufficient energy to ignite the primers, compounds
inside.

•
i
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A. No. No, I haven't
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5
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Q. And you haven't talked to Tol Reyerson, the
person that O'Wlled the gun prior to it being uwned by Elk
Country Sports?
A. No.
Q. Okay. Have you -- prior to your deposition
today, have you reviewed the deposition of David
Schreiber of Elk Country Sports?
A. Yes. Mr. Roche had sent to me an e-mail the
other day with the the - this is a modified form of

age

1

Q. Okay. So laymen's terms either you didn't hit

2

it hard enough or the primer was a dud?
A. True.
Q. Okay. Do you have is there any way to know
whether or not the primers in the three ca.1.ridges that
you believe did fire in this gun vvere sitting proud?

3

4
5

6
7
8
9

A. Only from a - not the three that we have.
There's - there's no way after this has been fired,
say, in Exhibit 4, of knowing whether that was sitting

a deposition. This is a summary of the deposition -Q. Oh, okay.

1D

A. - of David Schreiber, and also then I do have
the plaintiff in this case, his deposition. Yes.

12
13

Thomas -Q. The summary of --

cartridge case head. That's kind of a layman's term
that they're sitting proud.

A. The summary of the deposition.

14
15
16

Q. Okay. I'm assuming then that you're aware that

17

A. So, you know, high primers is another term

18

that's bantered around a lot by hand loaders. And if
you get into hand loading and you read any -- any

David Schreiber had, in response to questions asked to
him by Mr. Roche, had tJ1eorized that maybe this shell
casing that's sho'Wll in Exhibit 4 indicated that he
thought that when the gun was fired, that the loading
shoe was not completely -- or the loading gate was not
completely shut?
A. I understand that's his - that was -- that was
his theory looking at the cartridge case.

11

19
20

21

22
23

24

25

proud initially.
The indications that we have from some of
the cartridges that we have, we have some different
primers that are protruding above the surface of the

Q. Right. I'm a layman.

literature on this right from the beginning, you'll
understand that high primers are a real concern in that
you can have a slam fire. Since that primer is sitting
up higher than the surface of the cartridge case in a
number of different gun mechanisms, if the bolt face
slams up against that high primer, it could detonate it,

t
;
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1

just in and of itself. It doesn't have to be struck by

1

wouid they all three fire at the same time or would the

2

a firing pin. So that's called a slam fire. It can
happen in a variety of different rifles and types of

2

first one fire and then the other two fire on the

3

recoil?

3
4

rifles. It happens in a variety of different handguns,

4

A. Well, just looking at slow motion films of such

5

pistols, but it's a particular problem in revolvers in

5

things, the -- the firing event happens very quickly. I

6

that if the primer is - is sitting high when the gun

6

7

goes off, any of those that are going to impact the
various pieces on the inside of that frame, that could
be a detonation or a slam fire.

7

mean, you're probably talking 10,000th of a second maybe
even a hundred thousandths of a second between these

8
9

8

discharges, so to - to the person who's doing the

9

firing or to an observer to the side, it would all look

1D

like one big fireball going off, it would happen so

11

12

sympathetic firing or a sympathetic discharge. In
essence the -- the cartridge underneath the hammer fires

12

quickly.
Q. But there would actually be two separate

13

just like it's supposed to, but during that firing

13

firings?

And then you have what's known as a

1 CJ

11

l 4

event, the cylinder is going to slam backwards under

14

l 5

recoil, and any high primers that contact other areas,

15

l 6

like parts of the breechface, then you could have a slam

16

l 7

fire go off. So it's one of the areas within hand
loading that could lead to a catastrophic event
happening.

17

18

l 9
2 O

2l

22

1B
19

Q. Are you aware of any of these actual incidents

occuning?
A. Oh, yeah. Yeah. Definitely. Over the years

20

A. Actually in this particular one there would be
three.
Q. Three. Right.
Okay. Now, could-- could the bullets that

were in positions -- if one is the -- in the firing
chamber and two and three, could they have fired in fais
gun, if the primers were not extended or proud?

21

A. No. If - if they have been properly loaded

22

and they're at the same seating depth of the - the

23

there have been a number of different revolvers that

23

primers at the same seating depth as the case head or

24

I've seen sympathetic discharges in.
And there was one particular rim fire

24

slightly recessed below the case head, which is more

25

like what you should have, then you're just not going to

25
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1

revolver that just because of the way that it was built,

1

2

it was a rim fire type of situation, but it lent itself

3

to having sympathetic discharges of secondary bullets

4

coming out the side of the revolver and shearing down

2
3
4

5

the side of the revolver. And then you have one shot

5

6

that was fired, let's say, at somebody, and they wind up

6

8

with two bullets in them, and one would have this little
half-moon cutout where it had gone down by the side of

7

9

the barrel and had been nicked by the piece of it that

9

7

8

was used to take the empties out, the ejection rod

10

11

housing. So this little half-moon cut became well-known

11

12

to us.

10

13

12

A. Yeah, that's because it's a rim fire and

13
14
15
16
17

because there were very tight tolerances in this

18

You'd see somebody in - by all accounts

14

they were only

15

revolver, but you had somebody with two bullets in them.
Q. Now, that happened even without proud or --

16

17
18

there was only one discharge of the

19

particular - so

20
21

you had a squeezing of the priming compound, which is in

20

essence whatyou've got with a center fire that is

21

22
23

sitting proud, squeezes or smacks that primer and then
it goes off.
Q. So if that were to have occurred in this
particular instance, then we would have had how many --

24

/2s

so in essence what you had there is

i

19

22
23

24

i25

get a sympathetic disfire -· or discharge.
Q. When you say "properly loaded, what do you
mean?
A. Well, if you have the right primer, it has a
seating depth that's going to allow it not to sit high
within it, and in this particular case, the use of the
larger or higher primer, instead of using the large
pistol primer, which should have been used to load
these, they've used the large rifle primer.
It sits a few thousandths of an inch higher
and sits proud, or high, and then that's that's
basically what caused this particular incident
Q. Is there any way that you load a shell in a
revolver that would lend itself to this kind of an
incident?
A. If you have a properly made hand load or a
factory load, you will see that the primer is at the
proper seating depth, and this kind of event is not
going to happen.
Q. I take it from "What you've said that proud -what was the term you used for the -11

A. High primers.

Q. High primer is a -- is a term that's pretty
well understood by people that reload?
A. Yes.

.i
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RICHARD N. ERNEST, B.S.
Forensic Ballistics Consultant
7413 Arcadia Trail
Fort Worth, Texas 76137
Daytime (817)-228-6526
Evening (81 7)-485-1180
FAX (817)-498-6375

REPORT OF RESULTS
DATE: October 14, 2008

TO:

Attorney Brent 0. Roche
Law Offices of Racine Olson Nye Budge & Bailey Chartered
201 East Center Street; P.O. Box 1391
Pocatello, ID 83204-1391

RE:

Magnum Research BFR .500 S&W Magnum revolver s/n JT06317

EVIDENCE RECEIVED:

,Q

•
•

•

•

Case documents and photos.
Magnum Research BFR .500 S&W Magnum revolver s/n JT06317 with lock,

literature, and manufacturer-fired cartridge case in a Magnum Research BFR gun
box.
A.II ammunition and ammunition components including fired cartridge
cases/fragments, primer anvil recovered from victim, large rifle primers, unfired
cartridges, primed cartridge cases, and smokeless gunpowder.
Firearm and reloading accessories including a die set, shell holder, primer pocket
cleaner, corded ear plugs, and an extra set of grips.

SERVICES REQlJ~STED:

Examination of firearm, ammunition components, and accessories.
CASE BACKGROTJND:

Thomas Erekson purchased the submitted firearm on approximately 05/25/07 from
Elk Country Sports. This revolver was previously-myned and sold with several accessories
and boxes of reloaded ammunition. On 06/11 /07, the first time Mr. Erikson had fired the
weapon, while shooting the reloaded ammunition at a range, the cartridge under the
hammer and the cartridge in the chamber to the immediate right discharged
simultaneously. The cartridge case and loading gate were blown rearward into the hand,

arm, and face of Mr. Erekson.
DEPOSITION
EXHl61T

q

.I

1

RESULTS:

The submitted fi.r-ea:rm was received in a non-functional damaged state. The loading
gate was mis.sing. Exami:ua(iou of (he attached loading gat.e biuge reveals that the loadiug

gate was closed when the explosion happened. The ejector rod and spring were damaged
and blocked by collections of lead and copper fragments. There were also lead and copper
fragments wedged in the barrel-cylinder gap. The wooden grips were splintered and
broken off at the trigger guard. Other than the described damage, the firearm was in like
new condition, and it showed no build-up of gunshot residues from a lack of cleaning. The
firearm was not test fired due to the damage. A)ired cartridge case was still in the cylinder
in the chamber that was then marked with an "X" before removal. This cartridge case was
placed in a Ziploc bag labeled A.FL Item 2A and remains packaged with the firearm in the
gun box.

()

Submitted with the case documents was an article that appeared in Hodgdon's 2007
Annual MrmuaL· Reloading entitled "Hand loading the Monster .460 & .500 S&W
Magnums" by RL. Window and Dick Metcalf. Of most interest in this article is the
di.~c11.~s:ion of the tnn.~ition from the nse of farge pistol prime.rs to farge: rifle primer.~ in the
.500 S&W Magnum cartridge by several manufacturers, including CorBon-tbe submitted
ammunition in this case included headstamps for CorBon, Magtech (CBC), and Sta.dine
Brass. Starline produces the brass for the CorBon ammunition. According to Starline's
website, Smith & Wesson and CorBon initially specified the use of a large pistol primer for
the .500 S&W Magnum then changed specifications to use a large rifle primer. Beginning
July 28, 2003 1 Starline sold brass for the .500 S&W Magnum cartridge with a large rifle
primer pocket and included an "R" on the headstamp. The large rifle primer pocket is
approximately 0.006" deeper than the large pistol primer pocket. This presents a
potentially dangerous situation for reloaders because loading a large rlOe primer into a
cartridge case with a large pistol primer pocket would leave the primer "standing proud'',
or protruding out from the face of the headstamp. In a firearm with heavy recoil-such as
a .500 S&W Magnum revolver-the impact of the protruded primer with the breecbface
area (or in this case, the loading gate) could result i.n a sympathetic: discharge.
Examination of the submitted ammunition components revealed the presence of
four (4) different manufacturer headstamps: CORRON, CORBON R, STARLINE, and
CBC R pictured, respectively, below (PHOTOS 1-4).
--,
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It could be observed by running n finger ncross the hcndstamp that the cartridges and

primed cartridge cases bearing CORBON and STARLINE headstamps did, in fact, have
protruded primers. Mikrosil casts were made of several of these cartridges and primed
l:artrjclgt: c..sses a.swell as a few of t.bo:se bearing the CORBON R or CBC R headstamp.
Each cast was cross-sectioned and measured using a microscope with a stage-mounted
digital micrometer (PHOTO 5).

Measurements for the cartridges and primed cartridge cases bearing the CORBON R or
CBC R headsta.mp ranged from -0.0020 to -0.0060 inches, meaning the properly loaded
primers were slightly receded into the primer pot:keL Conversely, tir.e measurements for
the cartridges and primed cartridge cases bearing the CORBON or STARLJNE headstamp
ranged from +o.0040 to +0.0070 inches. It should be noted that the fired cartridge case
recovered at the hospital (AFL Item 5) bore the CORBON (no R) beadstamp.
The primers in the box of Winchester brand large rifle primers that was submitted
were then each measured to determine the variation in the height of each primer. All
ninety (90) primers were measured aver.aging 0.1259 inches with a high of 0.1285 inches
and a low of 0.1235 inches, a 0.0050 inch difference..

It should be noted that no warning could be Ioca ted in the Literature that was
included in the gun bo:x regardine this reloading issue. Contact with the manufacturer
revealed that a warning was included on the Magnum Research website as well ~s with
rielYiy manufactured revolvers beginning April 2, 2004, but the submitted revolver in this
case was manufactured in August of 1003 (INFORMATION .Rl7.CRlVIi',n FROM ATTY:
BRENT 0. ROCHE). This examiner was unable to obtain a newer exemplar revolver to
confirm that this warning is included with new revolvers but was able to confirm the
presence of the wnrning on the website. The wnrning on the website reads as below:

()

Important Warning Notice to Reloaders of .500 S&W Ammo
Commercial ammunition by Cor®Bon is now being manufactured with rifie primers. The original
ammunition by Cor®Bon used pistol primers. No doubt that both ammunition types are in
circulation as well as brass from Starline that has primer pockets for both pistol and rifle primers.
You can identify the primer pocket by examining the head-stamp of both Cor®Bon and Starline
br.c;s. Bn:1:.s rmmufai;lurtu fur rifle prime:~ will have the letter "R" following the word Cor®Don
and the Starline symbol on the bead-stamp. If it does nol, the brass has a pistol primer pocket. DO

NOT RELOAD RrFLE PRJMERS IN BRASS DESJGNED FOR USE WITH LARGE PISTOL
3

CJ

PRIMERS. The rifle primer pocket in the brass WITH AN "R" HEADSTAMP is deeper than

pistol primer pocket Rifle primers will stand "proud" if loaded in brass designed for large pistol
primers. This scenario is unsafe and will significantly increase the possibility of "simultaneous
ignition" in a revolver. Such an event could be catastrophic for the firearm and the shooter. Please
be aware and take care when reloading this high-pressure revolver cartridge.
Note: Hornady manufactured .500S&W ammunition has and will continue to use large pistol
primers in its commercial product. Do Not attempt to use rifle primers with Homady headstnmpcd .500S&W brass.

Additional note: Use ofre-loaded ammunition in all Magnum Research firearm products voids any
and all warranty for that product.

Starline brass has provided the notice mentioned previously regarding the change in
primer pockets on their website. Attempts to locate any type of warning or notice
regarding this issue on the website for CorBon (www.dakotaammo.net) have proven

unsuccessful as of the date of this report.
The primer anvil recovered from the victim was microscopically indistinguishable in

its physical characteristics (size & color) with the large rifle primer anvils of the submitted
ammunition, and is not consistent with large pistol primers of the same manufacturer.

It should also be noted that the gunpowder charges were checked in several of the
submitted cartridges yielding average weights of 40 grains of the submitted IMR 4227
gunpowder. The amount of 40 grains of IMR 4227 gunpowder is a recommended load. The
amount of 40 grains of IMR 4227 gunpowder almost entirely fills the cartridge case thus
eliminating the possibility of an overcharge or double charge of gunpowder during
reloading.
In conclusion, it is the opinion of this examiner that Mr. Erekson's in.iuries were the
result of a sympathetic discharge of a second cartridge upon the recoil of the firearm. The
sympathetic discharge occurred as a result of a protruded large rifle primer that had been
seated in a large pistol primer pocket in the reloading process.
The opinions stated above are the opinions developed by the author of this report
based upon the documentation provided, the physical evidence and the testing performed

by the author at the time of the writing of this report. If new or other evidence should come
to light it may or may not have an influence on the opinions expressed in this report
depending on the nature of the evidence.

Respectfully S ulJ miHed,

Richard N. Ernest, B.S.
Forensic Consultant
4
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Result Type:
Operative Report
Servic;e Date:
11 June 200710:23
Result Status:
Final
Resuli Title:
Ope?trative Report
Authored Sy:
Gottfried, Oren on 15 June 2007 10:25
~lectrori!cally Signed Ely: Couldwell, William Tupper on 16 June 2007 10:33
Encounter Info:
129439469, UHOSP, Inpatient, 6/12/2007 7/6/2007
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Operative Report

Attend.tng su.-goon: Dr. William couldwell
operation Pate: 06/11/2007

SURGEON:
ASSISTM"T:

Pr, Will~~m Couldwell
Dr.

Oren

Gottfried

l?RBOl?lllAA'l'IVR DUONOSIS:
1.
Ii'1.·ont.nl sinua fract:.u:ccs.
:?. • D1.1rn1. lnoerat:i.on.
·

3,

t.

Foreigti body in :Crontal lobo.
C~~opros~in~l fluid leak.

POSTOPlilWrIVJ. P!h0'NOSIS;

Same,

0:PEP..A'rlON FERPORMED:

ANES'l'HRf.JIJ.: Oene:i::al endot;i-n.chcal anesthesia.
f.1bcroptic in~ubation.

'lntubat.ion perfoi-inod under

Cl?l\:l.:A'rIONS PrmFORMED:

l.;
2,
3.
it,

E.
G.
7.

n.

l.lifrcmtn.l cr~niotomy for removal of fracture bone f.rogments and repair of
oornp1e;,:. dural opening,
nu-:aplo.sty for repil.ir of complex du'!"J.l laceration with use of temporaliD
fanc:ia,
Rcsect.jon of devitalized brain tissue and r.cmoval or foreign body from
{rental lobo,
l?lncc•mcnt of o Hcmovac o.rain.
Placement of external ventricular drain.
Ro~cotion of fronta1 sinus.
:Removal without rEiplacement of £:i:-ontal bonl?- flap.
VaDoulu:r:ized pericr.tnial Uo.p.

INOICll.'TIOI{S: . The. patient 1·1;1 a 64-ye.ar-old male who su f to.red an injur:y
including a. foreign body thi:-ough his E.ront:al sinus and ir,to t1is b.-oin from a
rrl'!.flfirin3 c;i:f a gun. The pat:i.ont: remain~d neu.-ologically intact but duo to the
high risk of infect.ion and ceteorazpinal fluid :le,1}{ 1 the pat.font was t;;i.kcn to
the OpL!.t'ating Room urgel\tly for a procedure, bifrontal craniot:.omy,
cxente,.i.~ion of sinus, d~~~l closu~e, and rep~otion of. !orcign body.

Printed by:
Printed on:

Fisher, Debra T
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r,

Unlvorsity of Utah Hospitals and Clinics
Salt L.al~e City, UT

0 perative Report

EREKSON, THOMAS R .. 17519794

PROCEDURE: .After infoi:-mod consent Wil.S obtained, the patio.nt was brought to
~he Opc,Qting Room. The patient was in~ubaced fiboropt:.ically dua co a
di:fficult ai:i:way. Tlw: patient w11s placed supine on th~ operative \:able in a
al. ight cb.ais~· J..01.u:ig-e position with his head in slight extension. Ile was
placed :in Mayfield pini:: and a bifrontc!.l incision wi:u; drawn as sucar
jncii::jon. Ha wai:: prepped and d~aped in standard i::t.eril.~ fashion. ae did
.:-ccaivc Mee:£ o.:nd Dilant.in prior to t:.ho onset of surgery.
'l'he blr:)do wai:: used to incise 1;.hlo bifront.al incicion, keeping the temporalii::
rciu~cle and !ascia int~ot, ~aney clips were placed ~nd the Layla bar was used
for frontal ro~raction. The flap waa taken down p~Gt the ~ran of his
:frar:t1.:u:-o., Hooks wara placed to keep t-.he flap of t}10 fracture e:r..po:;cd. ·

A~ thia point, opening in the temporalis musr:le wa~ undert~k~n to allow £or a
craniot.omy, 1,. hu:i:'. hole wt11i arilled lataral to the s~gittal ainus at the
pc!;terior zu;pc.ct: of tho inciaion ns well as one in the keyhole on the right:..
~-h~ aura was ~epnrated. A craniectomy was performe.a, crossing the mialine
with co.~n to i:itav .ibovc the dltr-;;i.. ·rhia fract::.ure e:i..tende::l bc:low the ;ire.~ of
his fracture. ht this point, hernoetnsie was achieved, Gelfonm was placed
along tl)c oagitL:.i:11. ainus. AU bone fngments were in('Hvidua.lly removeo.
'l'here w.i11 ;i very lc1,:90 fro11tal sinus. 'rhe frontal i::inus mucosa was removed.
~tld.it.i.onally t.llt:.! pocterior t;ri.ble o! thll frontal sinus wa!I drilled .ind removed
with n l(Crrison rn.inch and !.ekae.11, Next;, using a di.arnond bit., all e.:::iElt:ing
bone in the front.al el.nus was drillmd to removll! c.ny further microscopic
ev~cJcnce of mucosa, With t.ho posterior table removed off the ;f;r-ontal ::.inus,
bone wo~k was co~~lotcd. Attention was plocad on tbe tlura, ~here ~~s a
complex dm:·,11 opening. This was opened furthei: ll.nd e~osed the frontal lobe..
Dt?.v~.eo.lizcd bra:! n was identified. This was suction~d ;ind a tract wo.s carried
out with suc.tioning to the foreign body at a depth of approximately :.3 cm.
Tl1{i;i w,u; ret0ovacl, Ilemosti;isis was achieved,
·

point, ottention was placed on t:he complex dural opening. A
t~oinporalie for;.cia graft: was taken bilaterally ~nd sutured :i:nto place.
1vJdit.ionally somo ::;maJ.l e.r.iaas of opening were reapp;r-o:,dmated w:i.th interrupted
outu-to.tt, ~urolons, 4-0, were used to get a good dur.i.J. closure throl,l.ghout..
1\ddit:ionra.lly at the anterior skull ba5e, .temporalis faacia wai:: placed ~;rhcre
~here wer(;! sn\o:l.ll fu-rt:llei:- dural tears. next, a porforanial Uop wao taken .:.nd
wae kept vascul o.rized and attached. It was brought h, and placed over where
the prcviouG frontnl oinuo wa.a and sutu"ed into place along the du~a with 4-0
Nurolort Sul..urcs.
1\.t tld s

With this in place, a new bur hole. wns placed .ilong near th~ coronal suture on
t.l'tc :right sid~ and the dui:a was coagulated and an ext:.crn;il ventricuJ.o.r orain
was p1 eicoa with good now o! cero.brai;pinal flu.io, 'I'his was tunneled out of
the skin. An additional. Hcmovac drain was placed over the scalp under the
gulca, 'l'he flop was return.eel to its not'mol position arid broug-ht together with
a ser;!.ori of O Vic.ryl and 3-0 Vicryl buried l n.t.l;!:r;rupted sutures,
Finally, :1to.plco were placed along thG! skin. .T\g;i,in t.hc :iemovee cI.i:-;iin aG well
us the e;::t;,"?;::-na.l vcntdcular drain wel'.'e tunneled out the Gkin an~1 sutured to
t:.hc skin with i::iylon s1..1tu,e. Jl.t: the ctmclusion of the aaso, all needlcq; and
towels were acc0\1l)tcd for. Pl-c.isc note I Dt, couldwei.:I J, w.:i.s present: for th!:!
critic~1l aspccto of t.ho procedu.-e. UltimateJ,y, 1:.hc patient: was placed in t;.ho
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Operative Roport
AU.ending Surg1Jon: Dr. William Couldwell
Operation Date: 06/12(2007

SURGEON: Dr. William Couldwell
ASSISTANT: Dr. F1"l.ilrik Bishop
PREOPERATIVE DIAGNOSIS: Gunshot wound to head.
POSTOPERATIVE DIAGNOSIS: Same,
OPERATION PERFDRME.D: Local cut down for removal of foreign body, debriclcment
and Irrigation of wound.

AN~STHESIA: Local anesthesia.
INDICATIONS: Thom.is Erickson is a 64-year-old male who suffered a gunshot
wound to the head wen his revolver backfired at a shooting range. He was
taken to 1he Operating Room for removal of a foreign l:iody and irrigation and
dcbrklement of his wound. On his imaging studies, it was found that he had a
small foreign body In his right brow, A local cut down for removal ofthls
foreign body wa$ indicated as well as for irrigation ane! debrldemont of the
wound.

The varioul5 treatment options were discussed with the patient as were tho
risks and bonefifs oflhe procedure. He expressed the desire to pfOceed and
Lhe proeedure was performed at the lledside in the Neurocritical Care Unil
PROCEDURE: After having obtained informed consent, tho right forehead was

prepped ancl draped In a standard sterile fashion. A small entry wound was
noled over the right eyebrow and the incision was made along this linearly
just over the brow, The underly\ng tissue was divided and a tract was
identiffod. Thls was follow~d clowri and in the soft tissue a foreign l:iody was
discovered. Thls was later identified as primer for the buUetca:.ing.

Tne incii;,ion was then copiously irrigated. The soft tissues were approximated
with 3-0 intem.1pte:d 3-0 Vicryl li'-U1.ures. The skin was approximated with
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n.mnit\g O nylon suture.
The palient tolerated the procedure well wlthout complications In the
Neurocritica! Care Unit and remainea in stable condition poslprocedore.
Estimated blood Joss: less than 15 cc. Complications: None. Condition:
Stable.

FB/MedQ O: 06/13/2007 T: 08'13/2007 Job; 330781
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Operative Report
Attending Surgeon: Charles Sullivan
Operation Date: 06/12/2007

SURGEON:

Charles Sullivan

ASSISTANT:

John H. ~rady

PREOPERATIVE DIAGNOSIS:
1. Mangled open left thumb inJury.
2. Left first distal phalanx fracture with comminuted interarticular distal
interarticular phalangeal fracture.
POSTOPERATIVE DIAGNOSIS:
Mangled open left thumb injury.
2. Left first distal phalanx fracture with comminuted interarticular distal
interarticular phalangeal fracture.
1.

OPERATION PERFORMED:
1.
Irrigation and debridement of skin, soft tissue and bone, mangled left
thumb injury.
2.
Primary fusion, left first distal interarticular phalangeal fracture.
3. Primary closure with volar skin flap.
Al\'ESTHESIA:

General.

BLOOD LOSS:

30 cc.

INDICATIONS: The patient is a gentleman who had a gun backfire and injured·
his left first digit. It was an open injury and it was contaminated with
multiple fractures of the DIP joint and distal phalanx. Because of the open
nature and excessive soft tissue loss, as well as bone loss, we discussed the
debridement with a partial excision of the distal phalanx and closure of the
volar flap onto the dorsal surface of his left thumb. We discussed the risks
and benefits of the surgery including but not limited to bleeding, infection,
nerve damage, nonunion, malunion, failure of fusion, the need for possible
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further revision surgeries and skin grafting.
answered, informed consent was obtained.

After all their questions were

The patient was brought to the operating room, placed supine on
the operating room table. The procedure was done in concurrence with the
craniotomy done by neurosurgery. We placed the hand table upon which his hand
table was prepped and draped in the .standard fashion. We thoroughly irrigated
the wound with approximately 3 liters of normal saline, debrided any necrotic
skin and soft tissue. There were multiple pieces of the distal phalanx that
were not viable, however, there·was a large piece that still seemed to
articulate with the DIP joint and could provide some length and stability. We
therefore attempted a primary fusion of the left DIP joint with 0.062 K-wire
piaced across the joint. The K-wire was then cut at the level of the distal
phalanx and any necrotic tissue was debrided, including the nail bed. The
skin was then brought up from the volar aspect and sutured dorsally in
standard fashion to create a viable flap. The skin appeared viable and pink,
and well perfused. A sterile dressing was placed, as well as a thumb spice,
Ortho-Glass splint.
PROCEDURE:

A£ter the craniotorny the patient was taken to the NCC care unit for further
observation. We will continue him on antibiotics and check his wound in a few
days. The wound skin edges were closed with 3-0 nylon. Dr. Sullivan was
present during the entire case.
J"".tlB/MedQ

D:

06/111/2007

T: 06/12/2007
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Operative Reiport
1\.teeno.ing si.,rg~on: Jeroen co,:,p!m!l, MD
Operat:ion Date: 10/:.',J/2007

SOTWEON:

Jero(lp Coppens,

MD

MSISTl\N'l': Jerocn coppcr..!l, MD
Vo J. orfo coo-n

l"R:E:O?EHA'l:'IVE DIJi.GNOS!.S:

POS'!'O~EAA'l'!VE DJA01'10SIS:
OP~R.1>.TION ~ERFOEMED:

l\Nm:.S'l'Hl,;Sih:

Cran:l.il i;h'Ull de.Eeoc'
C~anial skull de.feet.

Craniop1asty wiCh Porex in~lent.

c:;cmcral endotracheal.

=t-iDlC!i\TlOl~!i": '1.'homr.is Erek:::;on ifl a 65-yezir~old male who :,uotained o. traumatic
injury to his brain w.i.Ul a front.i.l :,kull fro.oturc, regu'l.ring a cr,.:ri.iactomy
w~. t=11 cxente:r..:ition of his frontal einus. '!'he pii.tient subsequently had a. good
recovery 1:U1d the p.:i.tient .i.t tr.is poi,nt ha!l a largo :ikull defect in his
bifronto.l area. Tho·patient hod a custom ~adc implant made of Porcx and is
t~kcn to tho operating room today !or an elective cranioplo.sty.
1_,~0CBDURE:
Dreoper.i.tivc antibiotics in tha form of Anc0.f wa!l given.
The
p~ticnt was dc~pca and propped in t~c standard s~arilc fashion, The patient's
head w~s ·placed on the horeushoc. The po.ticnt•s previous ourgical incision
w,1.::r openeLl ,iitcr 1% lidocaine with capinephrina w.i.s infiltrutad. 'tissues ware
d.i"£Hl~ctcd c:'lown t:o the bone. circumferentially a plimc: was found in the dura
!lnd disae:::t.ion woi.s pe:rformed with Metzenbaum acis:::;ors. R,mcy clips were
,1pplicd for l1cn,osta!:!is. circumferential dissection of the crun.:i.o.l defect was
_per.-f.t)rtnod tow,ir.-dl'! the orbit;al. rims. lnfariorly dissection was continued
t.owarfut the frontul sinu::i with ~ood CE'.re to make ::;1.tre tl-~.:.t the frontal sinus
w.:i.s not injured at trial.:. point. • Tt10 Porex impl,;mt wac taken oui: of the package
1-md soaked .i,n h.'"lcitradn.
The impls.rit was then f.:l,t~cd to mo1lce JS1urc that the
con.tours were SlflOOt.h. Uen1ostasis was first accompJ ii;;hcd using
bipo:l.n.t' clectroc;;it,ltcry. 1,. smr.i.l-1 area o-f the ncurotomy wo.s closed using 4~0
nylon su~urcs. ·rhe P.orcx implant w<;.S then .:ipplicd and F-ut:.urcd with fi ;x:ation. l-'our
m;\.llimet~r f!crowa were npplied. B.icitracin
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SOi:ikC!d irrigation Weis then pc.r:fo:?:"mcd, 111he contours we.re checked ogain to make
sur~ thur~ was no ridge present. The gale~ was then reapprorimated using a
combinntion of 0-Vic.ryl sutures followed by 3-0 Vicryl flllt.urcs, The skin was
::::J.i:iaed wi t:.b otc1ple!l, '!'he sponge, ins t.rumcnt count, and needle courit were
correct at the end of the procedure. .Dr. Co\lldwoll was prei:;ent for the
c:r:iticnl portions of t.h,! prooodure.
JC/MedQ
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Transcribed
Operative Report
on 23 October 2007 15:24
133223172, UHOSP, Inpatient, 10/23/2007 -10/25/2007

Operative Report
Attending Surgeon:
Operation Date: 1012.3/2007

SURGEON:
ASSISTANT:
PREOPERATIVE DIAGNOSIS:

POSTOPERATIVE DIAGNOSIS:

OPERATION PERFORMED:
ANESTHESIA:

Addendum: This is to confirm that the patient had a cranioplasty performed
·

greater than 5 cm in size.
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Encounter info:
129439469, UHOSP, Inpatient, 6/12/2007 - 7/6/2007

Discharge Summary
Admitted: 06/12/2007
Discharged: 07/06/2007

REFERRING PHYSICIAN:.
JtTTENDING PHYSICIAN: Na than Wanner, MD
RESIDENT/INTERN: Matthew Grantz, MD
DISCHARGE DIAGNOSIS:
1.
Gunshot wound to head.
2.
Left thumb avulsion.
3.
Pulmonary emboli.
4.
Four extremity deep venous thrombosis as well as superficial venous
thrombosis.
5.
Factor V Leiden heterozygote.
PROCEDURE: DIAGNOSTIC:
Four extremity diagnostic ultrasound.
SURGICAL: Bifrontal craniotomy for debridement and closing of frontal sinus,
as well as debridement and closure of right poiesis; please see separate
surgical procedure notes for further information.
HISTORY: The patient is a 64-year-old male with history of pulmonary embolism
from 1997 from unknown cause. He was anticoagulated for 1 year, but then
stopped Coumadin for fear of edema related to the Coumadin. The patient was
otherwise healthy except for sleep apnea and is on CPAP at home. The patient
was then involved in a gunshot wound accident while target practicing and was
admitted emergently to the hospital on 06/12/2007 and was later discharged
07/06/2007. He was scanned using venous duplex.
PAST MEDICAL HISTORY: Significant for sleep apnea.
The patient has been on
CP~.P for 4 years. History of DVT leading to PE in 1997. Melanoma excision of
the left ear. The patient was considered heterozygote for factor V Leiden.
Also, the patient had a duodenal ulcer at.age 24.
PHYSICAL EXAMINATION: The patient was prior under the Neurosurgery Service
from 07/12/2007 to 07/29/2007. The pa~ient was then changed to the Internal
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Medicine Service on 07/29/2007 and physical examination at that time
demonstrated stable vital signs, pulse 122, blood pressure 118/74,
respirations 19, oxygen saturation 96% on Fi02 of 40% with face tent. The
patient's admit weight was 167.7; on 06/29/2007, the patient's weight was
171.3; on discharge the patient's weight was 149 kilograms. In general, the
patient was a pleasant obese male with slightly depressed affect. Head, eyes,
ears, nose and throat: There was a healing incision over the crown over the
head with depressed forehead. Healing incision of the right eyebrow.
Conjunctivae clear. Pupils equal, round, and reactive to light. Anicteric.
Nasopharynx was clear. Skin: No rashes or hives present at the time. Neck
supple, no JVD. Cardiovascular is tachycardia. Normal Sl, S2. Distant heart
sounds. Pulmonary is clear to auscultation bilaterally. Poor breath sounds.
Abdominal bowel sounds tfu.--oughout, distended, obese, difficult examination for
hepatosplenomegaly. Extremities: Bilateral legs l+ pitting edema to thigh.
Skin was very taut. No cyanosis or clubbing. Neurologic: Cranial nerves rrXII grossly intact. Strengt;h and sensation were symmetric bilaterally.
Difficult to test strength of lower extremities secondary to massive extensive
swelling a,.~d inability of patient to lift legs very far off the bed.
LABORATORY DATA: White blood cell cou...~t 9, hemoglobin 11, hematocrit 32
stable, MCV 85.2, RDW 14, platelets 299 stable. Sodium 136, potassium 4.1,
chloride 99, CO2 30, BUN 14, creatinine 1.1, glucose 92, alkaline phosphatase
106, ABT 60, ALT 108, calcium 8.7, total protein 7.7, albumin 3.6 increased
from earlier level of 2.9 on 06/30/2007, total bilirubin 0.3. INR on
discharge was 2.5. PTT on the prior day was 129.
RADIOLOGIC FINDINGS: Head CT scan was completed at multiple intervals during
the patient's hospital stay; 06/12/2007 head CT scan reads postoperative
changes after bifrontal craniectomy and excision of bullet fragment from the
right frontal lobe. A small amount of subdural blood is seen lining the
frontal lobes bilaterally. Introduction of the right frontal approach
ventriculostomy catheter, persistent bifrontal hypodensities consistent with
previous penetrating trauma, not significantly changed. No evidence of new
intraparenchymal hemorrhage or ischemia. On 06/19/2007 another head CT scan
without contrast impression: Evolving post-surgical changes related to
bifrontal craniectomy and incision of right frontal lobe bone fragments. No
evidence of interval intracranial hemorrhage. Head CT scan on 07/03/2007
without contrast demonstrated encephalomalacia in the right gyrus rectus with
expected evolution, but noted no concerning soft tissue or osseous
abnormalities. On 06/18/2007, there was a pulmonary CT angiogram with
impression of no evidence of pulmonary embolism; a 1.5-cm thrombosed aneurysm
off the origin of the common hepatic artery; small bilateral pleural effusions
with adjacent atelectasis. On 06/25/2007, a thoracic CTA with impression of
acute pulmonary embolic disease new since the last CT,____
Specifics of
note reads that there has been interval development of acute pulmonary embolic
disease, tubular filling defects are seen with distal main right pulmonary
artery extending into the right upper lobe, right middle lobe, and right lower
lobe segmental pulmonary artery branches. In addition a small filling defect
is identified in the left lower lobe pulmonary artery. There are no secondary
signs of right-sided heart strain to suggest pulmonary artery hypertension.
Also of note there is consistent prominent mediastinal and hilar lymph nodes,
likely reactive, similar to previous examination. There is persistent
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bibasilar atelectasis and small bilateral pleural effusion. Multiple chest xrays were acquired from 06/26/2007 to 06/29/2007 demonstrating stable
decreased inspirato:::y volume, confirmed stable by basilar consolidation volume
loss, and small dependent left pleural effusion, no pulmona:::y edema, no
pneumothorax. Venous duplex lower bilateral extremities on 06/12/2007: No
deep or superficial venous thrombosis. On 06/18/2007 similar examination;
venous duplex lower bilateral extremities impression: No evidence of
superficial venous thrombosis. There is evidence of deep venous thrombosis
involving the right gastrocnemius vein. This is new in comparison to prior
study on 06/12/2007; all other deep veins in the bilateral lower extremities
are patent and clear of thrombus. There is poor visualization of the
bilateral calf veins due to the patient's body habitus. Thrombus in the
cannot be completely excluded. On 06/22/2007, lower venous duplex
with the impression of extensive acute deep vein thrombosis of the right lower
extremity. No deep or superficial venous thrombosis of the left lower
extremity and superficial venous throm::iosis of the right lower extremity
involving the greater saphenous vein in the proximal thigh. Venous duplex of
the upper extremities 06/25/2007 demonstrated no evidence of superficial
venous thrombosis involving the left upper extremity. Evidence of deep venous
t~.rombosis involving the left ax.illa:::y and brachial veins with thrombus around
the PICC line within the brachial and ax.illa:::y vein and evidence of
superficial venous tr.rombosis involving the right upper arm cephalic and
basilic vein.
The thrombus within the basilic vein appears to be chronic in
nature. No evidence of deep venous thrombosis involving the right upper
extremity. Venous duplex bilateral on 06/25/2007 demonstrates evidence of
deep venous thrombosis involving the bilateral common femoral vein, evidence
of superficial venous thrombosis involving the bilateral greater saphenous
vein a the sapheno-femoral junction and the remainder of the bilateral lower
ext:r-emities deep and superficial venous systems was not imaged.
HOSPITAL COURSE: A brief description of the hospital course prior to the
patient coming onto the Internal Medicine/General Medicine Team from
06/29/2007 is as follows. A detailed description can be found in Neurosurgery
progress notes.
The patient was treated on 06/11/2007 for debridement and closure of the right
pollicus and also bifrontal craniotomy for debridement and closing of the
frontal sinus.
On venous duplex of the lower extremities at that time,
06/i2/2007, were negative. On 06/16/2007 it was noted that yeast grew from
the respirato:::y culture of the patient. The patient was started on
antibiotics. On 06/18/2007 Doppler duplex ultrasound demonstrated calf vein
DVT as noted above and the patient was started on unfractionated heparin.
On
06/i9/2007, the respiratory culture demonstrat~d Gram negative rods and Gram
positive rods, as well as 06/19/2007 IVC filter was placed.
On 06/23/2007 the patient began a bridge to Coumadin at 5 mg daily.
The
following day the patient developed right leg pain, heart rate ranged from 87
to 100, a.~d on 06/25/2007 the patient noted shortness of breath and edema and
duplex Doppler demonstrated acutely appearing DVT bilaterally and superficial
venous thrombosis as described above. At that time, the patient's leg
swelling was becoming severe. The warfarin was then stopped on 06/25/2007.
Per notes the patient became tachycardic beginning on 06/24/2007 worsening to
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06/26/2007 likely correspondin3 with clot burden. The patient was initially
rate controlled with rnetoprolol and then changed to diltiazem at 240 mg.
The problem list as of 06/29/2007 when the patient came on service with the
Internal Medicine Team includes:
Dv"T/SVT/PE: The patient was maintained on a heparin drip per protocol for
further anticoagulation and treatment of DVT/SVT and PE. There was some
concern that the patient was protein C deficient. After the initial dose of
Coumadin the patient's INR was checked 2 days later and had rapidly jumped to
2.2. The patient's INR slowly fell after Coumadin was taken off of the
patient's regimen and on 06/29/2007 the patient was given a small amount of
vitarr.in K to reverse INR. The INR eventually came down to 1.3 on 06/30/2007.
The patient did not receive Coumadin from 06/25/2007 to 06/30/2007. However,
on 06/30/2007 the patient was conservatively started on warfarin treatment
starting at 2 mg daily. Daily INRs were observed and when the patient was
stable with INR the patient was increased to 4 mg daily and then 5 m3 daily.
The patient did not develop any other signs or symptoms of DVT, SVT, or PE
during this second trial dosing of Coumadin. The patient was maintained on
heparin drip throughout the Coumadin transition.
PULMONARY EMBOLUS: The patient's respiratory status continued to improve from
06/29/2007 to the date of discharge. The patient was eventually transitioned
to nasal cannula and tolerated 2.5 liters per minute well. The patient
continued to have increased breath sounds heard bilaterally throughout the
lung and with decreased sensation of shortness of breath.
DVT/LEG EDE~lA: The patient's legs were large, taut and had l+ edema on
06/29/2007. With gentle diuresis using furosemide 20 mg p.o. daily, seemed to
increase urinary output and decrease overall lower extremity swelling;
however, the metabolic acidosis volume contraction was observed and the
patient was taken off Lasix therapy. It was believed that the clot burden in
the legs was too great and did not allow fluids to be liberated very readily.
The patient was also treated with OT and PT to help liberate fluids from the
tissues.
The patient was also treated with TED stockings that were initially
painful to put on, but tolerated well and the patient further liberated more
volume from the lower extremities. Skin on discharge was not taut and was
somewhat pliable. The patient had improved daily leg use and mobility due to
decreased weight from extensive edema.
STATUS POST BILATERAL CRANIECTOMY: The patient's frontal bone flap was still
removed.
Incisions were healing well and the patient was required to wear a
helmet.
The patient is expected to return for follow-up at a later time to
schedule surgery to replace the bone flap.
DEBRIDED THUMB: The patient's thumb continued to be wrapped and was clean,
dry and intact. No signs of infection were observed. The patient will follow
up with Orthopedics.
ABSENT SEIZURES: The patient's family noted the patient to be staring blankly
for 20-to-30-second intervals approximately a couple of times of week when
they visited between 06/29/2007 through discharge date of 07/07/2007. The
patient had been treated with Keppra 500 mg b.i.d. with no focal neurologic
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impairment and repeat CT scan. Neurosurgery was consulted and suggested
Keppra be increased to _ _ _ _ mg daily. The presumed seizures are likely
secondary to brain surgery; however, no formal EEG was acquired to demonstrate
focality or in fact the true nature of these staring events being seizure.
SPL"'TUM CULTURE: Positive for yeast, Gram negative rods, Gram positive rods.
Antibiotics were begun while the patient was in the Neurologic Intensive Care
Unit. Prior to 06/29/2007 the patient was treated with antibiotics of
vancomycin, fluconazole, metronidazole, ceftriaxone. These antibiotics were
discontinued on 06/29/2007 because the patient was presumed to not have
infection as he did not have any further signs of infection and it was no
longer believed that the patient needed prophylaxis secondary to Neurosurgery.
Throughout the rest of the hospital course the patient remained afebrile and
showed no signs of infectio~.
IRREGDLAR HEART RHYTHM:

The patient at times displayed atrial fibrillation
The
patient was treated on diltiazem initially at 240 mg. The patient was still
have atrial fibrillation with rapid ventricular response and the patient was
increased to a dose of 300 mg daily and the patient tolerated this well with 3
events of atrial fibrillation per day on that dose. Rate had been well-controlled
for more than 3 day~ at time of discharge.

and atrial flutter believed likely secondary to trauma and clot burden.

DEPRESSION: During the patient's stay in the Surgical Intensive Care Unit,
the patient's family noted his decreased affect and mood. The patient was
started S-citalopram on 06/28/2007 and the patient's overall mood improved
through discharge.
The patient was recommended to maintain his therapy on Sci talopram.
EOSINOPHILIA: The patient was observed to have eosinophilia and initial
causes were likely due to medications such as anti-seizure medications
initially started on the patient after neurosurgery. Total counts of
eosinophilia were up to 600. Eosinophilia was stable and no further cause was
sought.
TRANSAMINITIS: On 06/30/2007 the patient's liver function tests were normal
except for a low albumin at 2.9. By _ _ _ _ , 2007, transaminitis was present
with alkaline phosphatase of 106, AST 60, ALT 108 with bilirubin 0.3. The
patient's liver function tests were observed and were stable. It was believed
that transaminitis was secondary to medication. and requested that liver
function tests be followed with his next provider at HealthSouth. At the time
of discharge the offender for the increased liver function enzymes was not
elucidated. Possibilities could be resumption of AndroGel, which the patient
stated he was taking at home prior to the accident, or any other medications
started prior. During hospitalization, the patient was asked to follow up
with liver function enzymes and to determine if it is due to a medication
cause or some other process. The patient denied any abdominal symptoms of
biliary colic or other concerns that raises the likelihood of other etiologies
for the transaminitis.
LOW TESTOSTERONE: Per patient's report he was treated with AndroGel for low
testosterone in the past. The patient and the patient's family requested that
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he resume treatment.

The patient was started onA.,droGeldaily.

CONSTIPATION: The patient became constipated while under care.
treated with docusate and began to have more regular stooling.

He was

INSOMNIA:
The patient had some insomnia and was treated with Arrlbien and
tolerated the treatment well as needed for sleep.
DIABETES INSIPIDUS: After surgery there was some concern that the patient had
diabetes insipidus and was treated with salt tablets. The patient, though
discharge, was not having any symptoms of diabetes insipidus and salt tablets
were discontinued.
HISTORY OF SLEEP APNEA:
Post surgery the patient was tried to be fitted for
CPAP at night. The patient did not tolerate this well; however, he did
tolerate face tent well and did not require CPAP at night.
Continuous oxygen
saturation were observed at night and at discharge at 2.5 liters via nasal
cannula the patient saturated well throughout the night staying above 90%.
STRICT BLOOD SUGAR CONTROL: Following surgery the patient was treated with
sliding scale insulin and Metforrnin. The patient required no additional
glucose control. The patient was discontinued from Metforrnin and sliding
scale insulin when it was deemed that his blood sugars were normal.
DISPOSITION: The patient was discharged to a skilled nursing facility for
acute rehabilitation at HealthSouth facility.
The patient was discharged on a
regular diet with activity as tolerated. Follow-up appointments were for
07/25/207 at 1100 hours for the Orthopedic Clinic for his left thumb avulsion
and evaluation. The patient was also scheduled for 08/07/2007 Neurosurgery
Clinic appointment at 1015 hours in clinic #8. The patient was also scheduled
for CT scan of the head 08/07/2007 at 0800 hours at the University Hospital.
The patient was asked to follow INRs daily until stable and then twice weekly
and also further follow-up transaminitis. Allergies were noted as amiodarone.
DISCHARGE MEDICATIONS:
Diltiazem CD 300 mg 1 tablet daily; docusate 100 mg
taken b.i.d.; S-citalopram 10 mg daily; lansoprazole 30 mg 1 tablet daily;
Keppra 100 mg p.a. b.i.d.; AndroGel 5 grams topical daily; warfarin 5 mg at
bedtime with goal to titrate INR of 2 to 3; acetaminophen 650 mg for pain, not
to exceed 4 grams per day; Lortab 7.5/500 mg with the attached prescription,
also to be calculated with acetaminophen not to exceed 4 grams per day. The
patient was discharged with the following treatments and additional orders:
Titrate nasal cannula oxygen to keep saturations greater than 92%, daily INR
until stable and then x2 weekly. Also please consider Lasix to.decrease lower
extremity edema, but will need to follow the basic metabolic panel if Lasix is
started to avoid volume contraction, metabolic alkalosis. Also please be
advised that the patient has an IVC filter in place, but with Neurosurgery
plan to replace the frontal bone flap, we will likely retain the IVC filter
until after the threat of clot and DVT is order following that neurosurgery.
The patient was advised to follow up with medical attention if he has
increased shortness of breath, chest pain, bleeding, bruising, headache,
edema, pain or any other concerns.
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Exhibit 8

HEALTHSOUTH REHABILITATION HOSPITAL
DISCHARGE SUMMARY
8/03/2007

Mr.

Erekson, Thomas

Referring Dr.:
Date of Admit:
Discharge date
DOB:
MRN

Na than Wanner
7/06/07
8/03/2007

CONSULTATION:

057389

Dr. Tschetter
Wound team

ALLERGIES: Amiodarone.

J

DISCHARGE MEDICATIONS:

Celexa 20 mg PO daily
Cardizem-C 300 mg PO QAM
Lasix 20 mg PO QAM
Hexavitamin l tab PO QAM
Keppra 1000 mg PO BID
Proton ix 40 mg PO QAM
Lyrica 25 mg PO TID
Warfarin 4 mg PO at 6 p.m.
Ambien l O mg PO QHS PRN
Lortab 10 mg take l or 2 tablets every 4 hours as needed to control pain. Do not drive while taking this medication.
Do not take more than 8 tablets in 24 hours.
Cyclobenzaprine 10 mg take one every 8 hours as needed for muscle spasms. Do not drive or operate machinery
while on this medication.
Senokot (over-the-counter) take one or two twice a day as needed for bowel control
Colace (over-the-counter) take one or two twice a day as needed for bowel control

DIAGNOSIS:
Primary: gunshot wound to head (6/12/07), pulmonary embolism, DVT-- all four extremities
Secondary: History of pulmonary embolus, atrial flutter, malignant melanoma, seizures, sleep
apnea and tachycardia, left thumb avulsion.

HISTORY OF PRESENT ILLNESS: Mr. Erekson is a 64-year-old man who had a gunshot wound to his head
and to his left thumb-- apparently, two rounds exploded in his revolver and he ended up with fragments of bullets in
his head. Craniotomy was performed at University of Utah to remove the fragment from his head -- from frontal
lobe area. Left thumb was avulsed and the interphalangeal joint fused. He has been at HealthSouth for acute
rehabilitation and has been participating with speech, physical, and occupational therapy. Since her arrival to
HealthSouth his coordination and balance had improved that he still not safe to ambulate on his own. Attention,
problem solving, memory, sequencing, word finding, and other cognitive skills have improved but he is not at his
baseline. He still has a great potential to return for the baseline that he has to have outpatient physical, occupational
and speech therapy.

THERAPIES: Supervision is needed with nearly all aspects of activities. He is not safe to be left alone -- distant
supervision is needed. Safety issues still need to be addressed and coordination is poor as well as balance.

Page: 1
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Erekson, Thomas 08/03/07 - 1254

Milan Djurich D.O.

HEALTHSOUTH REHABILITATION HOSPITAL DISCHARGE SUMMARY

For the past medi:al history, surgical history, social history, and habits please see the history and physical.
EXAMINATION: Heart rate and rhythm are regular and without murmur present. Lungs are clear throughout on
aus:ultation. Abdomen is soft with active bowel sounds and without rebound guarding or tenderness. Incisions are
healed. his left thumb is disfigured. The sebaceous :yst on his back has healed. Indecision on his head is healed.
There is a large deformity in his four head area where the bone is missing-- he will have bone flap replacement.
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DVT PROPHYLAXIS: Prophylaxing anticoagulation was done with Warfarin (Coumadin).
CARDIOVASCULAR: Hypertension was addressed with Di ltiazem and Las ix.

J'

RESPIRATORY: Oxygen was ordered to keep saturation above 98%. Mr. Erekson was on hourly, incentive
spirometry to prevent atelectas is and pneumonia.

f

GASTROINTESTINAL: Nausea and vomiting was treated with Phenothiazine. GERD was addressed with
Protonix. To prevent and treat constipation he was on MOM, Bisacodyl, Miralax, Colace, Dulcolax and Senokot.
For diarrhea Cholestyramine was available. He was on mechanical soft diet.
GENITOURINARY/RENAL: There were no genitourinary issues during this stay.
MUSCULOSKELETAL: Left thumb is still stiff at CC and MC joint-- IP joint is fused. Right ankle pain has been
addressed with Celebrex and colchicine -- suspicion is that he probably did have a gouty attack-- as soon as the
medications were started, the pain subsided. He has followed up with Dr. Hutchinson for his left thumb.
NEUROPSYCHJATRJC: Depression was treated with Escitalopram. Seizures were treated with Levetiracetam.
He has a helmet which he is instructed to wear at all times. He does have a appointment with neurology department
at University of Utah.
ENDOCRINE:

Hormone replacement was addressed with Androgel.

HEMATOLOGY: Anemia was addressed with Trinsicon.
SKIN: The incision dressing were changed on as need basis.
SLEEP: For insomnia he was on Ambien.
PAIN: Pain was addressed with Lortab and Celebrex. Narcan was available for narcotic reversal.
DISPOSITION: Mr. Erekson is being discharged today to live with bis brother until after bone flap is replaced in his
skull. Medications and appointments were discussed with Mr. Erekson. He will have physical, occupation and
speech therapy through outpatient facility,
CC: Dr. Nathan Wanner

- - - - - - - - - - - - - - - - Milan Djurich, D.O.
Digit ally Signed on 08/03/2007 By: Milan Djurich, D.O.
Updated on 08/21/2007 By: _ _ _ _ _ _ _ _ _ _ _ _ _ Milan Djurich, D.O.
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Erekson, Thomas 08/03/07 - 1254
Digitally Signed on 08/21/2007 By: Milan Djurich, D.O.
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HEALTHSOUTH REHABlLITA TION HOSPITAL
DISCHARGE INSTRUCTIONS

08/03/2007
Name: Erekson, Thomas,
08/03/2007

)

DOB: -

(65), ALLERGIES: Amiodarone. Date of discharge:

MEDICATIONS:
Celexa 20 mg PO daily
Cardizem-C 300 mg PO QAM
Lash: 20 mg PO QAM
Hexavitarnin 1 tab PO QAM
Keppra 1000 mg PO BID
Protonix 40 mg PO QAM
./J
Lyrica25 mgPOTID
J.t
• 00 ~
~ .fg_./7'
Warfarin4mgPOat6p.m.-<t.J...__ 1
I
Ambien 10 mg PO QHS PRN
Lortab 10 mg take 1 or 2 tablets every 4 hours as needed to control pain. Do not drive while taking this medication.
Do not take more than 8 tablets in 24 hours.
Cyclobenzaprine 10 mg take one every 8 hours as needed for muscle spasms. Do not drive or operate machinery
while on this medication.
Senokot (over-the-counter) take one or two twice a day as needed for bowel control
Colace (over-the-counter) take one or two twice a day as needed for bowel control

/2...-t.ek

f~ '/..__

,-

µ-,

Ted hose should be worn for six weeks after surgery unless otherwise indicated by your surgeon.
To prevent blood clots take Coumadin at sh: o'clock every day-- indefinitely
Do not drive.
Call your surgeon Nathan Wanner if you have any new redness, new swelling, new or increased drainage, or
bleeding from the surgical site.
INR will be done at your family doctors's office.
lfyou have any questions or concerns about the surgery, call your surgeon, Dr. Nathan Wanner. lfyou cannot get
hold of your surgeon, call your family doctor. If you cannot get hold of either one of them and the issue is pressing,
go to the emergency room.
I would be happy to answer any questions that you might have but surgical questions are best answered by your
surgeon.

_ _ _ _ _ _ _ _ _ _ _ _ _ Milan Djurich, D.O.
Digitally Signed on 08/03/2007 By: Milan Djurich, D.O.
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Milan Djurich, D.O.
8074 South 1300 East
Sandy, Ut 84094
DEA#: BD 3497636
Telephone: 801-565-6600

Name: ThomasErekson

Date: 08/02/2007

DOB:-

Addr: 779 Lanark Rd
Ovid, ID 83254

)

Rx
Physical Therapy, occupational therapy, speech therapy three times a week for the ne:,,.1 four weeks .

. ·,

)

Diagnosis: traumatic brain injury with cognitive and memory impairments, left thwnb avulsion, impaired balance and
impaired coordination, the condition/generalized weakness.
Send reports to Dr. Djurich

Refills: 0

Dispensed as written

)
.-'
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January 27, 2010

Brent Roche
Racine Olson Nye Budge & Bailey
201 East Center Street
Pocatello, ID 83204-1391
Re: Thomas Erekson
Dear l\1r. Roche:
\Ve have completed our evaluation of the economic losses sustained by Thomas
Erekson related to injuries he sustained on June 11, 2007 when a firearm he was using
exploded. ,Ve understand that because he was retired at the time of the accident he is
asserting no claim for losses of wages or fringe benefits of employment. Accordingly,
we have limited our analysis to valuation of medical expenses incurred as a result of the
injuries he sustained in the accident, and related medical and care. expenses that he is
expected to incur over the remainder of his lifetime.
To eliminate the problems of dealing with :fractional parts of months we have
computed all values as of February 1, 2010. It is, of course, a relatively simple matter to
adjust these values to any otber future settlement or trial date. Based on our evaluation it
is our opinion that the present value of economic losses sustained by Mr. Erekson is
$395,839.
Each oftbe facts, methods, and/or assumptions upon which our estimates of
economic loss were based is summarized below.

Records & Evidence Reviewed
1. Evaluation, opinion, and life care pl~ Nancy J. Collins, Ph.D., VocConsult
Services, Inc., January 25, 2010.

2. Summary of Medical Expenses Incurred by Thomas Erekson, Revised 3/4/08,
Racine Olson Nye Budge & Bailey.

Thomas Erekson, Page 2
3. Secondary Market Yields on 3-month U.S. Treasury Bills 1985-2009, Federal
Reserve Bank of the U.S., January 2010.
4. Annual rates of change in the Consumer Price Index 1985-2009, U.S. Depa.rtmeut
of Labor, Bureau of Labor Statistics, January 2010.
5. Annual rates of change in the Medical Care Price Index 1985-2009, U.S.
Department of Labor, Bureau of Labor Statistics, January 2010.
6. National Vital Statistics Report, Unjted States L[fe Tables.for FVhite Males, Vol.
56, No. 9, December 28, 2007.

Facts and Comuutational Assumotions Used in Estimatin2 Values of Losses
1. On July 11, 2007 :Mr. Erekson ,vas injured when a round in the chamber of a 50

caliber handgun exploded, causing multiple serious physical injlli-i.es.
2. On the date of the incident, Mr. Erek.son's attained age was 64.87 years. 2.64
years will have elapsed between the injury date and February 1, 2010, the
computational date of this report. Based on that age we have assumed that bis
normal age of death will be 83.22 (Life Tables for \Vhite Males). We have further
a.ssume,d that his life expectancy has not been reduce,d as a result of the injuries he
sustained in this accident.
3. Because of his injuries Mr. Erekson has incurred medical expenses that total
$263,760.37, unadjusted for interest. These costs are summarized in the attached
Table 2.
4. In her report dated January 25, 2010 Dr. Nancy J. Collins outlines medical care
that will be required over the balance of Mr. Erekson's life, and the costs of that
care in 2010 dollars. For purposes of determining the value of those costs we
have assumed they will inflate an annual rate of 5.17%. That is the average
annual rate of change in the medical care price index over the past 25 years (see
Table 1).
5. The present value of future medical costs all losses in this report have been
computed at 4.38%, the average return on U.S. Treasury bills, with 3-rnonth
maturities, over the 25-year period 1985-2009.
6. To simplify the computation oftbe value of future medical expenses summarized
in Table 3 those costs are shown in constant 2010 dollars, but discounte,d to a
present value at an interest rate that is net of the expecte,d inflation rate of those
costs. This methodology yields exactly the same results obtained by inflating the
annual costs, then discounting those losses to present value at the expected T-bill
rate of return. The net discount rate used in the computation of value is calculated
using the formula:

Thomas Erekson, Page 3
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where d = the net discount rate,
i = the 25-year average return on T-bills, and
g = the expected annual growth rate of loss being analyzed.
7. Based OD that methodology the present value of the costs of future medical
projected by Dr. Collins is $132,079. (See Table 3.)

Summarv of Losses
Based OD each of the facts and computations explained above, it is our opinion
that Thomas Erekson has suffered economic losses, as a result of the injuries he sustained
on July 11, 2007, which have a present value of $395,839. The losses comprising this
total are summarized in Table 4.
Please note that the summary of incurred medical expenses that forms the basis
for the data in Table 2 was dated March 4, 2008--almost two years ago. Since third-party
payers may exercise subrogation claims against other amounts received by settlement or
judgment it may be particularly important to accurately summarize additional expenses
that may have been incurred by Mr. Erekson since March 4, 2008.
·we also note that the severity and extent of Mr. Erekson's injuries may have
impaired his capacity to provide what are often described as '"household services." Such
services, in :Mr. Erekson's case, might involve his impaired capacity to do normal home
maintenance, yard care, maintenance of automotive or fa.,_711 equipment, and other such
tasks. Because we lack evidence to evaluate such losses we have not included analysis of
such losses in this report. If there is evidence of this type of impairment it may be
necessary to provide an addendum to this report.
Please call if you have questions regarding this report or the attached Tables.

Sincerely,

Paul A. Randle
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Table number: 1
Table title:
lnterest rates, price indices, and wage growth Indices
1985-2009
Years:

Year
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
25-Year
Average
Growth Rates

Interest
Rates,
3-Month
Treasury

Percentage
Change in
Consumer
Price

Bills
7.47%
5.97%
5.78%
6.67%
8.11%
7.50%
5.38%
3.43%
3.00%
4.25%
5.49%
5.01%
5.06%
4.78%
4.64%
5.82%
3.40%
1.61%
1.01%
1.37%
3.15%
4.73%
4.36%
1.37%
0.15%

1

lndex2
3.60%
1.90%
3.60%
4.10%
4.80%
5.40%
4.20%
3.00%
3.00%
2.60%
2.80%
3.00%
2.30%
1.60%
2.20%
3.40%
2.80%
1.60%
2.30%
2.70%
3.40%
3.20%
2.80%
4.20%
-0.40%

4.38%

2.96%

Annual
Percentage Percentage
Average
Change in
Percentage
Change in Hourly Wage,
Change in
Residential
Medical U. S. Private
Residential
Care Price
Sector
Services
3
4
4
4
lndex
Workers Services Wage
WaEtes
na
na
6.30%
2.90%
na
na
7.50%
2.20%
na
6.60%
2.40%
na
na
na
6.50%
3.30%
na
na
7.70%
3.80%
$7.76
na
9.00%
4.10%
8.07
na
8.70%
3.10%
2.97%
7.40%
2.40%
8.31
2.29%
5.90%
2.60%
8.50
2.94%
4.80%
2.60%
8.75
2.51%
4.50%
8.97
2.70%
2.45%
3.50%
9.19
3.30%
3.05%
9.47
2.80%
3.90%
3.80%
9.83
3.20%
4.00%
3.76%
3.50%
3.70%
10.20
3.63%
4.10%
10.57
3.90%
3.88%
10.98
4.60%
3.70%
4.10%
4.70%
3.00%
11.43
3.59%
2.70%
11.84
4.00%
2.36%
12.12
4.40%
2.10%
2.64%
12.44
4.20%
2.80%
2.89%
12.80
4.00%
3.90%
1.56%
4.40%
13.00
4.00%
2.08%
13.27
3.70%
3.70%
2.30%
13.58
3.20%
2.90%

5.17%

3.19%,

1

Federal Reserve Bank of the U.S., Interest Rate Data Web Page, January 2010.

2

U.S. Department of Labor, Web CPI Data Retrieval Page, January 2010.

3

U. S. Department of Labor, Web CPI Data Retrieval Page, January 2010.

4

U. S. Department of Labor, Web Establishment Hours and Earnings Data Retrieval Page, 2010.
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2.93%

Table number:
Table title:

2
Value of actual medical expenses incurred to date

Date of incident
Date of analysis:
Years, date of incident to date of analysis

6/11/2007
2/1/2010
2.64

Dates of
Dates of Service
6/11 /07
6/11/07
6/11/07
6/11/07
6/12/07 - 7 /6/07
6/11 /07 - 11 /28/07
6/11/07 - 10/23/07
6/11/07
5/11 /07
6/11 /07 - 10/23/07
6/12/07 - 10/24/07
6/12/07 - 6/26/07
6/12/07 - 6/30/07
6/ 12/07 - 10/23/07
6/1 B/07
7/1/07 - 7/6/07
7 /6/07 - B/3/07
7 /6/07 - B/3/07
7 /6/07 - 11 /28/07
7/16/07
8/3/07
8/3/07 - 11 /2/07
8/3/07 - 11 /30/07
8/8/07 - 9/11 /07
9/19/07 - 1 0/11 /07
10/23/07 - 10/25/07

Provider
Bear Lake Memorial Hospital
Clay I. Campbell, M.D.
Logan Radiology Group
Portneuf Medical Center (Life Flight)
University of Utah Hospital
University Radiology Associates
U of U Dept Of Neurosurgery (Dr. William T. Couldwell)
Peter T. Taillac, M.D.
U of U, Surgical Associates
U of U, Dept of Anesthesiology
U of U, Dept. of Neurology
U of U, Cardiology Division
U of LI Noninvasive Vascular Lab
Internal Medicine University of Utah
U of U, Rehabilitation Medicine
U of U, General Medicine Division
HealthSouth Rehabilitation Hospital (Inpatient)
Milan Djurich, D.O.
University Health Care (outpatient)
University Orthopedic Consultants
Alpine Home Medical
Lincare (oxygen)
Prescriptions
HealthSouth Rehabilitation Hospital
Don L. Reese, M.D.,
University of Utah Hospital
Total Medical Expenses Incurred to Date

Filename: Erekson, Thomas.xis, pastmeds

Amount
$3,410.00
449.00
167.00
9,607.00
125,919.14
1,930.00
13,849.76
575.00
575.00
3,780.00
1,275.85
315.00
3,722.00
1,969.00
221.85
691.50
45,307.96
1,896.69
5,381.10
122.00
46.91
1,414.11
6,499.37
6,440.30
1,750.00
26,444.83
$263,760.37

Table number:
Table title:

3
Projection of expected future medical costs, and
computation of present value at net discount rate

Age in first year of analysis:
Beginning & ending dates of loss:
Estimated age of death:
Estimated year of death:
Fraction of initial year lost
Date of computation:
Medical price inflation rate:
Discount rate and net discount rate:

67.52
2/1/2010
83.22
2025
91.51%
2/1/2010
5.1680%
4.3804%

Age

67
68

69
70
71
72

73
74
75
76
77

78
79
80
81
82

General
Year Practioner

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

$458
501
501
501
501
501
501
501
501
501
501
501
501
501
501
501

Pro-time
Tests

$527
576
576
576
576
576
576
576
576
576
576
576
576
576
576
576

10/14/2025

-0.7489%

Pulmonologist Medications

$220
240
240
240
240
240
240
240
240
240
240
240
240
240
240
240

$5,820
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360
6,360

Present value of future medical expenses at net discount rate

Filename; Erekson, Thomas.xis, futrmeds

Mileage
Expense

$146
160
160
160
160
160
160
160
160
160
160
160
160
160
160
160

Annual
Uninflated
Medical
Costs

$7,171
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
7,837
$132,079

Table numoer:
Table title:
Date of analysis:

Nature of Loss
Total medical expenses incurred to date
Present value of future medical expenses
Total present value of economic losses on 02/01/2010

Filename: Erekson, Thomas.xis, summary

4
Summary of Economic Losses
2/1/2010
Present Value
Of Losses
$263,760
132,079
$395,839
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2010 JUN -8 PH ~: 06

-"'!:F:JTY _ _ _ _ _ CASENO.

Attorneys for Thlrd Party Defendant, Thomas L. Hulme
IN THE DISTRICT COL1RT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE
MARKEL INTERNATIONAL INS. CO.
LTD.,
Case No. CV 2009-000172
Plaintiff,
vs.

ELK COUNTY SPORTS, LTD., CO,
Defendant.
ELK COUNTY SPORTS, LTD., CO.,
Counter-claimant,
vs.

MARKEL INTERNATIONAL INS. CO.,
LTD.,
Counter-defendant,
ELK COUNTRY SPORTS, LTD., CO.,
Third Party Plaintiff,
vs.
RAMSGA TE INSURANCE INC., a foreign
corporation, and Thomas L. Hulme, a
individual,
Thlrd Party Defendants.

ORDER FOR DISMISSAL WITH PREJUDICE - 1

ORDER FOR DISMISSAL WITH
PREJUDICE

TIDS MATTER COME BEFORE THE COURT upon the Stipulation of the
parties. Based upon that Stipulation and based upon the record in this case:
IT IS HEREBY ORDERED that the Counterclaim filed by Elk Country Sports,
LTD., Co. against Markel International Ins. Co., LTD., and the Third Party Complaint
filed by Elk Country Sports, LTD., Co agair1st Ramsgate Insurance, Inc., and Thomas L.
Hulme are hereby Dismissed with Prejudice with each party to bear its o"n costs and
attorneys fees.
DATED this ]

rrLday of June, 2010.

BynIDG~

ORDER FOR DISMISSAL WITH PREJUDICE- 2

CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this S¾ay of June, 2010, a true and correct copy
of the above and foregoing document was:
Brent 0. Roche
RACINE, OLSON, NYUE,
BUDGE & BAILEY
P.O. Box 1391
Pocatello, ID 83204-1391
Attorney for Defendant, Thomas R.
Erekson

R
D

Hand Delivered
U.S. Mail
Facsimile: (208) 232-6109
Overnight Mail

Robert D. Williams
QUANE SMITHL.L.P.
P.O. Box 1758
Coeur d'Alene, Idaho 83816-1758
Attorney for Plaintiff, Markel
International Ins., and Third Party
Defendant, Ramsgate Insurance,
Inc.

Hand Delivered
U.S. Mail
Facsimile: (208) 664-5380
Overnight Mail

Steve Wuthrich
Attorney at Law
1011 Washington, Suite 101
Montpelier, Idaho 83254
Attorney for Defendant,
Counterclaimant and Third Party
Plaintiff, Elk Country Sports, LTD.

Hand Delivered
U.S. Mail
Facsimile: (208) 847-1230
Overnight Mail

RoryR Jones
TROUT + JONES + GLEDHILL +
FUHRMAN+ GOURLEY, P.A.
225 North 9th Street, Suite 820
Post Office Box 1097
Boise, Idaho 83701
Attorney for Third Party Defendant,
Thomas L. Hulme
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Hand Delivered
U.S. Mail
Facsimile: (208) 331-1529
Overnight Mail
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IN THE DISTRICT COURT OF THE SIXTH JUDICLU DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COIJNTY OF BE~cl,.~----ct.sE No.

Register CV-2009-000172
MARKEL NTERNATION INS. CO., LTD.
a corporation incorporated un.der the laws of
England and Wales with principle place of
business in London, England authorized to
conduct business in surplus lines insurance
in the state of Idaho,
Plaintiff,
vs.

)
)
)
)
)
)
)

)
)
)
)

ELK COUNTRY SPORTS, LTD CO., an Idaho )
)
company and IBO:MAS R. EREKSON,
)
an individual,
)
Defendants.

MEMORANDUM DECISION A..'I\J"D
ORDER ON PLAINTIFF/COlJNTERDEFEND1-\NT, MARKEL
INTERNATIONAL INS. CO., LTD.
Ml) THIRD PARTY DEF&1,rDAfff,
RAM.SGATE INSURANCE, INC.'S
MOTION FOR SUMMARY JUDGMENT

_______________ )
ELK COUNTRY SPORTS, LTD CO.,

)
)
)
Counter-Claimarit,
)
vs.
)
)
MARKEL INTERNADONAL INS. CO., LTD., )
)
)
Counter-Defendant,
)
)
ELK COUNTRY SPORTS, LTD CO.,
)
)
Third Party Plaintiff,
)
)
vs.
)
)
RAMSGATE INSURA}·JCE INC., a foreign
)
corporation, and Thomas L. Hulme,
an individual,
)
)
Third Party Defendants.
)
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This matter is before the Court on Plaintiff Markel International Insurance Company,
LTD and Ramsgate Insurance, Inc.'s (collectively referred to as "Markel" or "Plaintiff') Motion
for Summary Judgment ("Motion"). A hearing on the Motion was held on April 12, 2010 and
the Court granted additional time for further submissions. Those have now been received and
the Court has carefully considered the record, the briefs, the affidavits, and the arguments of all
the parties. The Court now issues its decision and GRANTS the Plaintiff's Motion.
BACKGROUND 1

Markel is an insurance company headquartered in London, England. It is authorized to
sell insurance policies in the State of Idaho. Markel initiated this declaratory judgment action
seeking an order declaring that no coverage exists in the insurance policy issued to Elk Country
Sports, Ltd Co. ("Elk Country"), as applied to a personal injury claim filed by Thomas R.
Erekson ("Erekson") against Elk Country. 2
Elk Country is an Idaho limited liability company with its principal place of business
located at 407 Washington Street, Montpelier, Idaho, selling hunting and fishing equipment, and
guns. Elk Country is owned and operated by David Schreiber ("Schreiber"). Mr. Schreiber
opened Elk Country in 2003. His first store was located at 238 So. Fourth Street, Montpelier,
Idaho. He purchased the building on 407 Washington Street in 2006.
In the underlying action, Bear Lake County Case No. CV-2009-73, Erekson asserted a
claim against Elk Country in which he alleges that Elk Country is responsible for personal

1

The essential facts and background are undisputed, or agreed to for purposes of the Motion, so no reference to the
record is included herein. To the extent that there were any slight differences in the factual assertions of the parties,
the Court relies on the facts asserted by Elk Country and Erekson, in whose favor all facts are construed.
2
Elk Country filed a counterclaim against Markel, and a Third Party Complaint against Ramsgate and Thomas L.
Hulme, an insurance agent, those claims have been dismissed and are not at issue here. Therefore, any issue of
coverage related to the conduct or representations of an agent are not before the Court. Also related to this fact is
the Motion to Strike the Affidavit of Dave Schreiber, filed by Markel. That Motion to Strike asks that three
paragraphs from Mr. Schreiber's affidavit be stricken as hearsay. However, the three paragraphs in question relate
to efforts by Mr. Schreiber to obtain the policy in question from Hulme, which is an issue no longer before this
Court. Therefore, the Court considers the Motion to Strike to be moot and renders no ruling thereon in this decision.
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injuries he sustained on June 11, 2007 when he was firing, for the first time, a used revolver,
with reloaded ammunition, that he had purchased from Elk Country.
Elk Country obtained an insurance policy through Thomas L. Hulme ("Hulme"), a local
agent, and Rams gate. Hulme was contacted by Schreiber in August 2006 for help in procuring
an insurance policy for his new store. Hulme obtained an acceptable quote from Ramsgate, a
Florida insurance agency licensed to transact business in Idaho, which acted as broker and
quoted the premium and bound coverage on Markel's Commercial General Liability policy
("policy"). The policy number was RWIK 20653 \\rith effective dates of coverage from
September 26, 2006 to September 26, 2007, and Elk Country was the named insured.

In May 2007, Elk Country purchased a used BFR 500 S&W Magnum revolver
("revolver") from Tol Reyerson ("Reyerson"), along v.rith a cardboard box containing reloaded
.50 caliber cartridges and other items that he acquired for use \\rith the gun, including but not
limited to new wooden grips, a fabric gun case, a leather holster, reloading dies, a box of large
rifle primers and some boxes of spent cartridges suitable for use in reloading.
Elk Country immediately placed the revolver in its merchandise display for resale. Elk
Country performed no work on the revolver or the ammunition. Elk Country claims that it only
glanced at some of the reloaded ammunition and made no effort to inspect it. Elk Country also
claims that it had never before had a BFR revolver in its inventory, was unfamiliar Vvi.th the gun,
and conducted no research after acquiring the gun and amnmnition from Reyerson.
On or about May 21, 2007, Erekson entered Elk Country's store to check out a small row
boat. \Vhile in the store, Erekson became interested in the BFR revolver. Schreiber showed him
the gun and quoted him a price of about $795. Schreiber also brought out the cardboard box of
extras Elk Country had obtained from Reyerson, and indicated that if Erekson purchased the gun
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he would throw in the box of extras free of charge. This was enticing to Erekson because he
estimated the value of the items in the box of extras to be about $300.
After thinking about Elk Country's proposal, Erekson returned to Elk Country on or
about May 25, 2007. He informed Schreiber that he had decided to purchase the revolver,
provided the box of extras would be included free of charge. Erekson gave Elk Country his
check for $795. On May 31, 2007, Erekson returned to Elk Country and picked up the revolver
and box of extras.
On June 11, 2007, Erekson, and his son T.D., went to a shooting ranged located adjacent
to the dump on the east side of Montpelier intending to shoot the BFR revolver for the first time.
Erekson inserted reloaded cartridges obtained from the box of extras into each of the five firing
slots in the revolver's cylinder. With his son standing behind him, Erekson aimed his revolver at
a target and pulled the trigger once. When he did so, the round under the hammer and at least the
round immediately to the right fired, essentially simultaneously. The casing from the second
cartridge was violently propelled backwards, knocking off the revolver's loading gate and
striking Erekson between the eyes, resulting in serious injuries to Erekson.
Markel asserts that the policy provides no insurance coverage to Elk Country for the
claims of Erekson. That is the issue to be resolved here.
STANDARD OF REVIE,v

I.

Summarv Judgment Standard Generally
"Summary judgment is proper 'if the pleadings, depositions, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw."' I.R.C.P. 56(c); Arreguin v.

Farmers Ins. Co. of Idaho, 145 Idaho 459, 460, 180 P.3d 498, 500 (2008); Northwest Bee-Corp
v. Home Living Service, 136 Idaho 835, 838, 41 P.3d 263,267 (2002); see also Cox v. Clanton,
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137 Idaho 492,494, 50 P.3d 987, 989 (2002). ·when considering a motion for summary
judgment, a court should liberally construe all facts and draw all reasonable inferences in favor
of the nonmoving party. Id. (citing S. Griffin Contr., Inc. v. City of Lewiston, 135 Idaho 181,
185, 16 P.3d 278, 282 (2000)). Normally, summary judgment must be denied where reasonable
persons could reach different conclusions or draw conflicting inferences from the evidence
presented. Id.
The moving party has the burden of showing the lack of a genuine issue of material fact.
Northwest Bee-Corp, 136 Idaho at 838, 41 P.3d at 267. To meet this burden, the moving party
must challenge, in its motion, and establish through evidence that no issue of material facts exists
on an element of the nonmoving party's case. Id. The nonmoving party "may not rest upon the
mere allegations or denials of that party's pleadings, but the party's response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue
for trial." Id (quoting IRCP 56 (e)). Summary judgment is properly granted in favor of the
moving party, when the nonmoving party fails to establish the existence of an element essential
to that party's case upon which that party bears the burden of proof at trial. Smith v. A1eridian
Joint School Dist. No. 2, 128 Idaho 714, 719, 918 P.2d 583, 588 (1996).
Once the moving party establishes the absence of a genuine issue the burden shifts to the
nonmoving party to make a showing of the existence of a genuine issue of material fact.
Thomson v. Idaho Ins. Agency, Inc., 126 ldaho 527, 530-31, 887P.2d 1034, 1037-38 (1994).
This standard is set out in a United States Supreme Court case which has been adopted by the
Idaho Supreme Court:
The plain language of Rule 56(c) mandates the entry of Summary Judgment, after
adequate time for discovery and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an element essential to that party's case,
and on which that party will bear the burden of proof at trial. In such a situation, there
can be no genuine issue as to any material fact, since a complete failure of proof
Case No. CV-09-172 MEMORANDUM DECISION AND ORDER
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concerning an essential element of the non-moving party's case necessarily renders all
other facts immaterial. The moving party is entitled to a Judgment as a matter of law...
Cellotex Corp. v. Catrett, 477U.S. 317, 322-23 (1986) (seeBadellv. Beeks, 115 Idaho 101,102

(1998)). Thus, a responding party cannot raise meritless defenses or claims to defeat Summary
Judgment. Rather, a Defendant must introduce facts into the record that support each element of
each defense or claim asserted.
Summary Judgment is mandated when a party is entitled to judgment as a matter of law.
I.R.C.P., Rule 56(a); Myers v. A.O. Smith Harvestor Products, Inc., 114 Idaho 432,437 (Ct.
App. 1988). That is, if there is no cognizable defense, then no genuine issues of material fact are
at issue and, as a matter of law, the motion for summary judgment should be granted.
Even if the facts are not disputed, that does not mean that summary judgment is proper.
In Riggs v. Colis, 107 Idaho 1028, 1030, 695 P.2d 413,415 (Ct.App. 1985), the Idaho Court of

Appeals stated:
[T]he Idaho Supreme Court has held that even though there are no genuine issues of
material facts between the parties a motion for summary judgment must be denied, when
the case is to be tried to a jury, if the evidence is such that conflicting inferences can be
drawn therefrom and if reasonable men might reach different conclusions. Riverside
Development Company v. Ritchie, 103 Idaho 515, 650 P.2d 657 (1982).
See also Lundy v. Hazen, 90 Idaho 323,326,411 P.2d 768, 770 (1966)("A motion for summary

judgment must be denied if the evidence is such that conflicting inferences can be drawn
therefrom and if reasonable men might reach different conclusions.") Like·wise, if the record
raises questions concerning the credibility of ·witnesses or the weight of the evidence, a motion
for summary judgment must be denied. Altman v. Arndt, 109 Idaho 218, 706 P.2d 107 (Ct.App.
1985)(citingMerrill v. Duffy Reed Construction Co., 82 Idaho 410,353 P.2d 657 (1960)).

Just because both parties file motions for summary judgment does not necessarily mean
that there are no genuine issues of material fact. Banner Life Ins. Co. v. Mark Wallace Dixson
Irrevocable Trust, 147 Idaho 117, 206 P. 3d 481, 487 (2009); Moss v. Mid-Am. Fire & Marine
Case No. CV-09-172 :MEMORANDUM DECISION AND
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Ins. Co., 103 Idaho 298,302,647 P.2d 754, 758 (1982); Casey v. Highlands Ins. Co., 100 Idaho
505,507, 600 P.2d 1387, 1389 (1979); Farmer's Ins. Co. of Idaho v. Brown, 97 Idaho 380, 38182, 544 P.2d 1150, 1151-52 (1976).
II.

Interpreting Insurance Policies
Since this case in a dispute over an insurance policy, special considerations apply. The

Idaho Supreme Court, in Cascade Auto Glass, Inc. v. Farm Bureau Mutual Ins. Co., 141 Idaho
660, 662-63, 115 P.3d 751, 753-54 (2005), outlined the standard to be applied here, stating:
In interpreting an insurance policy, "where the policy language is clear and unambiguous,
coverage must be determined, as a matter of law, according to the plain meaning of the
words used." Clark v. Prudential Property and Cas. Ins. Co., 13 8 Idaho 53 8, 541, 66
P.3d 242,245 (2003) (citing Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232,
235, 912 P.2d 119, 122 (1996)). "This Court construes insurance contracts in a light most
favorable to the insured and in a manner which will provide full coverage for the
indicated risks rather than to na.i.-row its protection." Smith v. O/P Transp., 128 Idaho 697,
700,918 P.2d 281,284 (1996).
In construing an insurance policy, the Court must look to the plain meaning of the words
to determine if there are any ambiguities. Clark, 138 Idaho at 540, 66 P.3d at 244. 1bis
determination is a question of law. Trinity Universal Ins. Co. v. Kirsling, 139 Idaho 89,
92, 73 P.3d 102, 105 (2003) (citing DBSIITRI V v. Bender, 130 Idaho 796, 802, 948 P.2d
151, 157 (1997)). In resolving this question oflaw, the Court must construe the policy "as
a whole, not by an isolated phrase." Selkirk Seed Co. v. State Ins. Fund, l 35 Idaho 434,
437, 18 P.3d 956,959 (2000). An insurance policy provision is ambiguous if"it is
reasonably subject to conflicting interpretations." North Pac. Ins. Co. v. Mai, 130 Idaho
251,253,939 P.2d 570,572 (1997) (citing City of Boise v. Planet Ins. Co., 126 Idaho 51,
55, 878 P.2d 750, 754 (1994)).

If the Court finds any ambiguities in the insurance policy, they must be construed against
the insurer. Farmers Ins. Co. of Idaho v. Talbot, 133 Idaho 428,435,987 P.2d 1043,
105 0 (1999); See also Foremost Ins. Co. v. Putzier, l 02 Idaho 13 8, 62 7 P .2d 317 (19 81)
(" ... insurance policies are to be construed most liberally in favor ofrecovery, with all
ambiguities being resolved in favor of the insured"). If a policy is found to be ambiguous,
then its interpretation is a question of fact. See Clark v. Prudential Property and Cas. Ins.
Co., 138 Idaho 538, 541, 66 P.3d 242, 245 (2003).
In Clark v. Prudential Property and Cas. Ins. Co., 138 Idaho 538, 540-41, 66 P.3d 242,
244-45 (2003), the Idaho Supreme Court also stated:
When interpreting insurance policies, this Court applies the general rules of contract law
subject to certain special canons of construction Brinkman v. Aid Ins. Co., 115 Idaho
Case No. CV-09-172 !vIBMORANDUM DECISION AND ORDER
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346, 352, 766 P.2d 1227, 1233 (1988); Mutual of Enumclaw Ins. Co. v. Roberts, 128
Idaho 232, 235, 912 P.2d 119, 122 (1996). Beginning with the plain language of the
insurance policy, the first step is to determine whether or not there is an ambiguity.
Martinez v. Idaho counties Reciprocal Management Program, 138 Idaho 247, 250, 999
P.2d 902, 905 (2000) .... Where the policy language is clear and unambiguous, coverage
must be determined, as a matter of law, according to the plain meaning of the words used.
Mutual of Enumclaw, 128 Idaho at 235, 912 P.2d at 122. Where the policy is reasonably
subject to differing interpretations, the language is ambiguous and its meaning is a
question of fact. Moss v. Mid-America Fire and Marine Ins. Co., l 03 Idaho 298, 300,
647 P.2d 754, 756 (1982).
An insurance policy, like any other contract, is, absent an ambiguity, to be construed as
written, and courts should not add words to a policy, make a new policy, add liabilities not
assumed or construe a policy differently than plainly intended. See, e.g., Pun•is v. Progressive

Cas. Ins. Co., 142 Idaho 213,216, 127 P.3d 116, 119 (2005); Mutual of Enumclaw v. Roberts,
128 Idaho 232,236,912 P.2d 119, 123 (1996); Kromrei v. Aid Ins. Co., 110 Idaho 549,551, 716
P.2d 1321, 1323 (1986); Unigard Ins. Group v. Royal Globe, Etc., 100 Idaho 123, 128,594 P.2d
633, 638 (1979).

A.~AL YSIS AND HOLDING

I.

What Is the Policy At Issue?
The policy ostensible at issue in this case is in the record as an attachment to the affidavit

of Helene Bradley, the Chief Financial Officer ofRamsgate. Both Erekson and Elk Country
raise questions about whether the policy in the record is actually the correct policy and argue that
questions of fact are raised by confusing pagination and/or by renewals of the policy in years
after the claim in this case. Erekson originally requested the opportunity to depose Ms. Bradley.
However, after giving all parties additional time to submit further evidence, and after minimal
additional submissions, the Court was advised by all parties that no further submissions would be
made. Therefore, the record is closed on this issue. The policy submission by Ms. Bradley is
essentially uncontested. Neither Erekson nor Elk Country submit any alternative policy.
Questions about pagination do not rise to the level necessary to create a question of fact about
Case No. CV-09-172 MEMORANDUM DECISION AND ORDER

33/a

--Page 8

the policy. Both Erekson and Elk Country concede that the policy endorsements asserted by
Markel as applicable here were included in any policy issued to Elk Cou,.·1try. Therefore,
Markel' s Motion cannot be denied on this basis.

II.

Is Coverage Excluded by the Policy?

The policy was issued on September 29, 2006 and is described, in the declarations page,
as a Commercial General Liability policy. The only business premises are listed as 407
Washington St., Montpelier, ID 83254 and are classified as a "Sporting Goods or Athletic Store."
Certain endorsements are identified in the declarations page, numbered "MKL01(05/03);
CGOO0l(l0/01; CP0300(01/96); CG2104(11/85); CG2144(07/98)." The MKL0l Endorsement
contains a variety of exclusions to coverage, one of which is titled "z) Exclusion - Firearms" and
which states: "This insurance does not apply to 'bodily injury', 'property damage', 'personal
injury', advertising injury' or medical payments arising out of the ownership, rental,
maintenance, use or misuse of any firearm." Within the "Commercial General Liability Form"
the coverage only applies to "Your product" or "Your work" but an attached endorsement states:
"This insurance does not apply to 'bodily injury' or 'property damage' included \\i.thin the
'products-completed operations hazard.'" Finally, endorsement CG2144(07/98) is titled
"Limitation of Coverage to Designated Premises or Project" ("designated premises limitation").
This endorsement is more fully outlined below. Markel argues that all three of these provisions
exclude coverage. Because the Court finds that coverage is excluded under the designated
premises limitation, the Court declines to review or analyze the other two exclusions upon which
Markel relies.

III.

The Limitation of Coverage to Designated Premises or Project

The designated premises limitation is reproduced, in full, as follows:
THIS E1'1DORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LIMITATION OF COVERAGE TO DESIGNATED
Case No. CV-09-172 MEMORANDUM DECISION AND ORDER
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PREMISES OR PROJECT
This endorsement modifies insuran.ce provided under the following:

CO:M:MERJC.AL GE1\1ER.-\L LIABILITY COVERAGE PART
SCHEDULE
Premises: 407 Washington St., Montpelier, ID 83254
Project: Sporting Goods Store

(If no entry appears above, information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)
This insurance applies only to "bodily injury",
"property damage", ''personal and advertising
Injury" and medical expenses arising out of:

1. The ownership, maintenance or use of the
premises shown in the Schedule and operations
necessary or incidental to those premises; or
2. The project shown in the Schedule.

Markel argues that this designated premises endorsement limits any coverage under this
policy to bodily injury an.d medical expenses arising only out of the ownership, maintenance or use
of the owned premises, essentially converting a commercial general liability coverage to a premises
liability coverage. Markel claims that since Erekson's bodily injury arose in a location other than
that specifically designated in the policy as owned, maintained or used as a sporting goods store,
then coverage for personal injury occurring at that alternative location, i.e., a shooting range, is not
covered.
Erekson argues that there is a causal connection between his injuries and Elk Country's
"use" of the building, meaning its business operations at the designated premises. Erekson claims
that the endorsement does not exclude negligence claims against Elk Country when that negligence
occurs on the premises and, as a result of that negligence, Erekson later suffers bodily injury.
Erekson claims that the negligence that occurred on the premises was Elk Country's selling of
hazardous reloaded ammunition for use with a high recoil BFR revolver. Erekson contends that the
Elk Country's selling of the reloaded ammunition on the store's premises constituted use of the
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premises and/or operations necessary or incidental to those premises. Therefore, Elk Country
asserts that the Markel policy does provide coverage for Erekson' s claims.
The Court's review ofldaho case law has failed to discovery any cases that directly address
this issue and none are cited by the parties. The Court's review of cases outside Idaho has failed to
discover any that significantly and more clearly set forth the competing arguments than those cited
by t.½.e parties, so the Court focuses its analysis to those cases.
Markel focuses on two cases, Union American Ins. Co. v. Haitian Refugee Center, 858
So.2d 1076 (Fla.2003)( "Union American") and US. Liability Ins. Co. v. Harbor Club, Inc., 34
Mass. L.Rep. 78 (2008) ("Harbor Club')

In Union American, the insured organized a rally about a mile from its headquarters. A
shooting death occurred at the rally, allegedly as a result of negligence by the insured in providing
security. It was undisputed that the wrongful death occurred at a location "far removed from, and in
a manner unrelated to, the Center described in the policy." 858 So.2d at 1077. The insured had an
insurance policy that contained a specific endorsement limiting the coverage to "bodily injury ...
arisfr1g out of [t]he ovmership, maintenance or use of the premises shown in the [s]chedule and
operations necessary or incidental to those premises." Id.
The court found that although the cover sheet of the policy refers to the policy as a
commercial general liability policy ("CGL" policy), the endorsement, '"Limitation of Coverage to
Designated Premises or Project,' effectively converted the policy into the equivalent of a premises
or ovmer's, landlord's and tenant's (OL & T policy)." Id. at 1078, n. l. Furthermore, the court
stated that "a building liability policy does not cover a liability arising from the insured' s activity in
the building" and in order to provide coverage the court would essentially be required to substitute
the word '"business' for the policy word 'premises."' Id. at 1078. Therefore, the court concluded
that there was no coverage under the clear language of the policy. This Court finds this reasoning
Case No. CV-09-172 MEMORANDUM DECISION AND ORDER
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persuasive and agrees that a designated premises endorsement linuts coverage to injuries arising out
of Elk Country's prernises3 and not to injuries occurring away from the premises that arise out of
Elk Country's business.
Erekson argues that Union American is factually distinguishable from the underlying claim
because the claim occurred at a location far removed from, and in a manner unrelated to, the Center
described in the policy in that case. However, in this case, the injury also occurred far from the
premises and in a way that cannot be connected to Elk Country's premises. Erekson also points out
that the court in Union American found it significant that the premium for the policy was calculated
on the basis of square footage of the Center's insured' s premises. In this case, it is unclear how the
insurance policy premium was calculated, but that unknown fact is not critical to the determination
of whether the designated premises endorsement excludes coverage. The critical factor is the
language of the policy and this Court finds, as in Union American, that "a building liability policy
does not cover a liability arising from the insured's activity in the building." Id. at 1078.

In Harbor Club, the insured, Trader Ed's, operated a restaurant at 21 Arlington Street in
Hyannis. The insured possessed a CGL policy that contained a designated premises endorsement
similar to the one in the present case. 34 Mass. L.Rep. at 1. On June 22, 2005, John Shea organized
a group trip from Hyannis to a concert and a tailgate party at the concert, to promote his business. A
gas grill and other equipment were transported from the Trader's Ed premises to the tailgate party.
At the tailgate party, some of Trader Ed's personnel had difficulty lighting the grill and one of the
employee poured gasoline on the grill which resulted in an explosion and injured some of the
employees.
The one question presented to the court was whether insured policy excluded claims under
the designated premises endorsement. The court found that although there was evidence to support

3

The Merriam-Webster Dictionary defines "premises" as "a : a tract of land with the buildings thereon b : a
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a finding that the tailgate party was incidental to promoting the business, it was "not necessarily
incidental to the premises on which the business is conducted. The policy language here, as in that
case, requires that the injury arise from some activity necessary or incidental to the premises, not
just the business." Id at 4. The court stated that in order for the policy to provide coverage, "there
must be a causal connection between the event giving rise to the injury and the designated
premises." Id The court found that t.1-ie claim did not fall within the policy because there was
"nothing to link the event to the premises." Id at 7.
Erekson argues that in Harbor Club, the court "made it clear that a causal connection
between the event giving rise to the i.11.jury and the restaurant would have existed if negligent
training had been alleged as a cause of the grill explosion, despite the geographic distance between
the two events,

,,4

citing the follov,ing language:

The record also shows that any training of Bearse and the other employees occurred at
the premises, but Mooney's complaint did not allege any deficiency in training. The
negligence alleged in the complaint, rather, was in organization of the event and control
and use of the gas grill at the event.
Id. at 4.
This Court disagrees. The court in Harbor Club simply pointed out that Mooney's
complaint failed to allege a deficiency in training. The court did not say its outcome would have
been any different had that allegation been in the complaint. And even if it would have made a
difference, the facts are distinguishable. The injury in Harbor Club resulted from the negligence
of employees of the business in an ongoing business related activity, albeit away from the
designated premises. In the present case, there is no assertion that any negligence of an Elk
Country employee, at the shooting range, was related to the injury sustained by Erekson. Our

building or part ofa building usually with its appurtenances (as grounds)." See http://www.merriamwebster.com/dictionary/premises. [Emphasis in original].
4
Erekson's Memo, p.18.
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facts deal with the actions that occurred after a completed transaction and at a location far
removed from the premises, with no business employee present.
Erekson emphasizes Sallie v. Tax Sale Investors, Inc., 814 A.2d 572 (11d. App.

2002)("Sallie"); American Guarantee and Liability Insurance Co. v. The 1906 Company, 129 F.3d
802 (5th Cir. l 997)("American Guarantee"); and DeForte v. Allstate Insurance Co., 81 A.D.2d 465,
442 N.Y.2d 307, LEXIS 10932 (N.Y.App.Div. 198l)("DeForte"). In American Guarantee, the
Hattiesburg Coca-Cola Bottling Co. ("Hattiesburg Coke") authorized the use of Hattiesburg
Coke funds to open a photography studio called Visual Arts Studio ("VAS"). The VAS business
was located at 3820 Hardy Street, more tha...'1 a mile away from the company's bottling operation.
VAS was owned and operated as a division of Hattiesburg Coke, and "all major business
decisions concerning the studio ... were made at Hattiesburg Coke's corporate headquarters at
4501 Hardy Street." Id. at 803.
Shortly after VAS had opened, it was discovered that VAS had been using a concealed fiber
optic camera in its women's dressing room to film women models dressing and undressing.
Twenty-one women filed lawsuits against VAS, Hattiesburg Coke, a..."ld other individuals.
Hattiesburg Coke had a general liability insurance policy with American Guarantee. The policy
contained a designated premises endorsement similar to the policy at issue here. Id at 805.
The court held that the policy excluded coverage for the individual's conduct, which
occurred at the separate site, as well as vicarious claims against the company based on that
conduct. Id. at 806. As to the negligence claims against the company and its CEO, and despite
the designate premises endorsement, the court concluded that the policy was a commercial
general liability policy, and found a causal connection between the decision making conduct that
occurred on the designated premises based and the alleged injury. However, the court
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acknowledged that there was no causal connection between the use of the building and the
injury, stating:
Were we confined to finding a causal connection between the injuries stemming from the
improper videotaping at VAS and use of Hattiesburg Coke's premises at 4501 Hardy
Street as a building, we doubt we would reach the same conclusion. However, a CGL
policy is designed to insure its holder from more than just injuries arising from the
condition or use of its buildings as buildings. For the reasons described above, we
conclude that the requisite causal connection exists between the injuries alleged in the
underlying state court lawsuits and the use of the company's headquarters by Richard
Thomson and Hattiesburg Coke to supervise John Thomson's activities at VAS, a whollyowned division of the company. Thus, the negligence claims against Hattiesburg Coke
and Richard Thomson are not excluded from coverage by the designated premises
endorsement.

Id. at 808 (emphasis added). This Court cannot disagree with the general premise that a CGL
policy would provide coverage for business activities at a building location, even if the injury
occurred away from the insured premises. However, the American Guarantee court's conclusion
that the policy is a CGL policy and that the designated premises endorsement is not a limitation
on coverage, renders the endorsement meaningless. This Court disagrees with this finding and
instead is persuaded by the critique of American Guarantee by the court in Harbor Club:
Although the record does not address the point directly, it may be inferred that decision
making about the event occurred at the premises. On that basis, the reasoning of
American Guarantee, 129 F.3d at 808-809, would extend coverage to Trader Ed's and its
decision-making personnel (presumably Shea) for Mooney's direct claims against them,
although not for vicarious claims. In this Court's view, however, that reasoning would
effectively rewrite the policy in the manner the Florida Court cautioned against in Union
American. 858 So.2d at 1078. Of necessity, a business's decision-making about virtually
all of its activities is likely to occur at its premises. If that is enough to connect all its
activities to the premises, then a designated premises endorsement excludes nothing
related to the business, regardless of any relationship with the premises. Such an
interpretation would effectively nullify the endorsement. See JA. Sullivan Corp. v.
Commonwealth, 397 Mass. 789,795,494 N.E.2d 374 (1986) (contract to be construed
"to give reasonable effect to each of its provisions").
2008 WL 2121136 at 5.
In DeForte, the court held the designated premises endorsement in a CGL policy, as a
matter of law, did not defeat coverage for the claims arising from the insured' s watchdog biting
Case No. CV-09-172 MEMORAl'sTIUM DECISION AND P,RDER
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persons away from the business premises while accompanying the insured on business-related
errands. However, DeForte is distinguishable from this case in two significant ways. First, in

DeForte, the policy contains the follo\\,ing language: "all operations necessary or incidental to
the business of the Named Insured conducted at or from the insured premises." Id. at 468
(emphasis added). Secondly, the dog biting incidents took place while insured was conducting
business-related errands. In other words, the business operations were ongoing when the
negligence occurred.
In the instant case, the policy did not contain the word "business" in its designated
premises endorsement. If the endorsement had contained the word "business," then the
endorsement would have dramatically expanded the coverage. However, the policy limits the
coverage to the "premises," i.e., limits coverage to the building and property at 407 Washington
Street. Erekson's claim arises from an accident at a shooting range, entirely unconnected to Elk
Country's premises, and it did not involve ownership, maintenance or use of the premises, or
activities necessary or incidental to the premises. Once Erekson purchased the gun and
ammunition and left the premises, any activities necessary or incidental to that premises had
concluded and there was no ongoing business activity.
In Sallie, the basic issue was whether the insurance policy issued to Tax Sale Investors
("TSI") covered a wrongful eviction claim by Elbert Sallie and Diana Marshall ("Sallie"). The
court focused on two separate endorsements in the policy: (1) Limitation of Coverage-Real
Estate Operations, and (2) Limitation of Liability Coverage to Designated Premises. 5 Id at 153.
The court found that the policy was ambiguous with respect to whether it provides coverage for a
wrongful eviction that occurred on premises other than the premises designated in the policy. Id.
at 162.

5

The designated premises endorsement is similar to the policy in this case.
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With respect with the Limitation of Coverage-Real Estate Operations endorsement of the

Sallie policy, it is likely the language was ambiguous, but the language is not at issue here.
Since the designated premises was the office of the insured, the policy could cover injury from
wrongful eviction only if it extended to business operations occurring at locations other than the
designated premises. The combination of the real estate operations endorsement and designated
premises endorsement made the policy confusing and ambiguous. However, in the matter at
hand, we are not dealing with a real estate operations endorsement. In this case, the court must
only determine whether the designated premises endorsement is ambiguous. The Court finds
that it is not. In Sallie, the court attempts to substitute the word "business" for "premises," 6 but
doing so simply rewrites the policy and that is something this Court is unwilling to do. The
designated premises endorsement in our case clearly limits coverage to the premises and to
extend coverage outside the premises would render the endorsement meaningless. 7
Thus, after review of the cases cited by both parties and the Court's own independent
research, the Court finds the cases cited by Markel most persuasive and furthermore finds that
coverage should be excluded in this case because the policy limited coverage to the designated
premises and the injures sustained by Erekson are unrelated to the premises.
Upon careful review of the policy, the Court finds that the policy is unambiguous ..Although
it can be argued that the "policy language could have been clearer," 8 the Court agrees with the

6

"Based on our review of the above cases, we conclude that this may include the wrongful eviction in this case.
This conclusion is based on ... the need to look for a causal connection between the injury and the insured's
business .... " Sallie, 149 Md.App. at 157 (emphasis added).
7
A case referred to by the Sallie court is Chesapeake Physicians Professional Assn. v. Home Ins. Co., 92 Md.App.
3 85, 814 A.2d 822 (1992), where the insured was a non-profit physicians management association who was sued by
a patient for negligence in providing professional services. Applying an endorsement similar to that at issue in this
case, the court held that there was no coverage because the endorsement converted a CGL policy to a premises
liability policy. See also Hartford Fire Ins. Co. v. Annapolis Bay Charters, Inc., 69 F.Supp.2d 756 (D.Md.
1999)(negligence in selecting a chartered boat, resulting in an injury to a passenger while the boat was being
operated was not covered because of a designated premises liability endorsement).
8
American Guarantee and Liability Insurance Co. v. The 1906 Company, 129 F.3d 802, 806 (5th Cir. 1997).
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finding in American Guarantee that the endorsement is "sufficiently clear to qualify as
unambiguous." Id
In addition, the court finds the following statement by the Idaho Supreme Court
instructive:
[A] policy provision "is not ambiguous merely because it is poorly worded if the meaning
is otherwise clear when read in context. Likewise, it is not ambiguous merely because a
reader may have to stop and think about what it means." Id. Vi'here policy language is
found to be unambiguous, the Court is to construe the policy as written, "and the Court
by construction cannot create a liability not assumed by the insurer nor make a new
contract for the parties, or one different from that plainly intended, nor add words to the
contract of insurance to either create or avoid liability." Anderson v. Title Ins. Co., 103
Idaho 875, 878-79, 655 P.2d 82, 85-86 (1982) (quoting Miller v. World Insurance Co., 76
Idaho 355, 357, 283 P.2d 581,582 (1955)).

Purvis v. Progressive Cas. Ins. Co., 142 Idaho 213,216, 127 P.3d 116, 119 (2005).
Accordingly, the designated premises endorsement in this case plainly states that coverage is
limited to injuries arising out of the O\\'Ilership, maintenance and use of the premises and the
Court finds that the claim in this case is excluded because Erekson's claim occurred off the
premises.

CONCLUSION
Based on the foregoing, the Court concludes, as a matter of law, that the policy is
unambiguous, and excludes coverage under the designated premises endorsement. Plaintiffs
!vfotion for Summary Judgment is GR..\NTED. Since this appears to resolve all remaining issues
pending in this case, Markel is directed to submit a proposed Judgment for signature by the Court,
within 14 days and with a copy to the Court's chambers in Bannock County, which will be a final
judgment in this matter and from which, upon entry, an appeal may be taken. The trial ofthis
matter, currently scheduled to begin on August 31, 2010, is hereby vacated.
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IT IS SO ORDERED.
DATED this / 3-i:i-day o f ~

, 2010.

.1/h;J

~ ..

STEC!Jf{ff(;;f(~
District Judge
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A. Yes, sir.

1

2

Q. What work did you do for those two --

2

3

A. Mostly just repair work and I would just help,

3

4

5
6

7
8
9

10
11

12
13
~4
15
15
17

18
19

20
21

22

23
24
3

you know, if a person had a question on how a gun, you
know, functioned or operated, I would help them if they
didn't have an answer and know what to tell them or if
they were busy with another customer, I just volunteered
my time.
Q. So you didn't get paid at all?
A. No, sir.
Q. Any other experience either working or being
involved with gun repair or sales?
A. No, sir. It was basically a hobby that turned
into work because I had gotten hurt, you know, driving
truck, hit another semi broadside, it pulled out in front
of me at approximate] y 50 mile an hour and really screwed
my back up. So I turned my hobby into work and hoped for
the best.
Q. "''hen did you purchase the building on
Washington Street?
A. In '06, approximately, I want to say around
September, I don't remember exactly for sure but I think
that's about when it was.
Q. I may have asked you this, but do you live at
?
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A No, sir.
Q. Where do you reside?
A 375 South Fifth.
Q. In Montpelier?
A Yes, sir.
Q. Who lives there with you?
A My wife and kids and my dog.
Q. Now, you purchased the building on 407
Washington Street. Do you still own the building on
Fourth Street?
A Yes, sir.
Q. What do you use that for?
A Mainly repair work for doing dirty work.
Q. Dirty work?
A Yes.
Q. What would that be?
A Sanding and cleaning and we do some machine
work, you know, you have oil and dust and stuff that you
wouldn't want in a clean store.
Q. Is that building, do your customers come into
that building?
A. Not normally, no.
Q. Did they prior to you opening up the store on
Washington Street?
A. Yes, sir.

(208)p45-9611 __

4
5

Q. So they would come in off the street with
their guns and ask you to repair?
A. Yes, sir.
Q. What do you do, then, at the Washington Street
address, is that where the retail sporting goods business
is primarily located?
A. Yes, sir. We do gunsmith work there and
retail sales.
Q. And currently can you tell me, say, in the
last year of 2009 what portion of your business income
was retail sales versus gunsmithing?
A. You ask too hard questions. As of now I would
probably say 60-40, 40 percent being gunsmith work, maybe
70-30.
Q. With 30 being gunsmith and 70 percent retail.
A. Yes.
Q. With the gunsmithing, do you include gun sales
in that as well or just work on guns?
A. Just work on guns.
Q. Do you have any employees?
A. Excuse me?
Q. Do you have any employees?
A. I have an assistant gunsmith and then my wife
helps me out occasionally.

r)

M

&

A. Jordan Johns.
2
Q. Do you know where he lives?
3
A. I don't know the exact address. I know it's
4 on Ninth Street.
s
Q. And how long have you known him?
5
A. I have known him for approximately, I am going
7 to say probably four or five years.
8
Q. Is that the gentleman that's at the store now?
9
A. No, sir. He should be there by now but ...
10
Q. Any other employees?
11
A. No.
12
Q. Do you and your wife own the home that you
13 live in or do you rent?
14
A. Own it.
15
Q. Do you have homeowner's insurance on that
15 home?
17
A. Yes, sir.
18
Q. Do you know who you have the homeowner's
19 insurance with?
20
A. No, sir.
21
Q. Do you have an insurance agent that you went
22 through to get the homeowner's insurance?
23
A. I am sure we do; I'd have to ask my wife, I
24 don't remember who it's through. I'm pretty sure, ifl
25 am remembering, I think it's Mr. Kunz.
(208)345-8800 (fax)
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This matter is before the Court on Defenda..TJ.t Erekson' s ("Erekson") Motion for
Reconsideration ("Motion") of the Court's Memorandum Decision and Order entered on July 13,
2010 ("Decision l "). A hearing on the Motion was held on September 7, 2010. The Court has
carefully considered the record, the briefs, the affidavits, and the arguments of all the parties.
The Court now issues its decision and DENIES in part, and GRANTS in part, Erekson's Motion
for the reasons stated herein. 1

STANDARD OF REVIEW
Rule 11 (a)(2)(B) of the Idaho Rules of Civil Procedure states:
(B) Motion for Reconsideration. A motion for reconsideration of any interlocutory orders
of the trial court may be made at any time before the entry of final judgment but not later
than fourteen (14) days after the entry of the final judgment. A motion for reconsideration
of any order of the trial court made after entry of final judgment may be filed within
fourteen (14) days from the entry of such order; provided, there shall be no motion for
reconsideration of an order of the trial court entered on a..TJ.y motion filed under Rules
50(a), 52(b), 55(c), 59(a), 59(e), 59.1, 60(a), or 60(b).
A trial court's decision to grant or deny a motion for reconsideration is reviewed for an
abuse of discretion. Jordan v. Beeks, 135 Idaho 586,592, 21 P.3d 908,914 (2001). A party
making a motion for reconsideration is permitted to present new evidence, but is not required to
do so. Johnson v. Lambros, 143 Idaho 468, 147 P.3d 100 (Ct.App. 2006).
Since the issues to be considered still constitute a Motion for Summary Judgment, the
standard for such motions still applies. "Summary judgment is proper 'if the pleadings,
depositions, a..TJ.d admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact a.i."ld that the moving party is entitled to a judgment as a
matter oflaw."' Northwest Bee-Corp v. Home Living Service, 136 Idaho 835, 838, 41 P.3d 263,

1

The underlying facts and background for this matter are more fully outlined in Decision 1, and are incorporated
herein by reference.
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267 (2002) (quoting IRCP Rule 56 (c)). See also, Cox v. Clanton, 137 Idaho 492,494, 50 P.3d
987, 989 (2002). \Vhen considering a motion for summary judgment, a court should liberally
construe all facts and draw all reasonable inferences from the facts in favor of the non..'Tioving
party. Id (citing S. Gr£fjin Contr., Inc. v. City of Lewiston, 135 Idaho 181, 185, 16 P.3d 278,282
(2000)).
ANALYSIS
Erekson's Motion asserts the follo\\1.ng four points: (1) that the court's interpretation of
the Designated Premises Endorsement ("DPE"), in American Guarantee and Liability Insurance

Co. v. The 1906 Company, 129 F.3d 802 (5th Cir. l997)("American Guarantee'"), does not render
the endorsement meaningless; (2) that the DPE does not convert a CGL policy to an owners,
landlords and tenants ("OL&T") policy; (3) that Erekson's claim arises out of the "designated
project" as set forth in the D PE; and (4) that the Court should address the exclusions for firearms
and products/completed operations to promote judicial economy and to avoid piecemeal
litigation. The Court will address each point in turn.
1. Interoretation of the American Guarantee case

In Decision 1, this Court stated: "The designated premises endorsement in our case clearly
limits coverage to the premises and to extend coverage outside the premises would render the
endorsement meaningless."2 Erekson argues that the Court's conclusion is incorrect because in

American Guarantee the court found a distinction between when the insured's misconduct takes
place at premises specified in the endorsement and when it does not.
In American Guarantee, there were claims for voyeuristic conduct arising from the use of a
camera installed in dressing rooms at premises owned by the insured but not designated in the

2

Decision 1, p. 17.
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policy. As to the claims for conduct that occurred where the dressing rooms were located, the court
stated: "Because the VAS premises is not included in that list [the list of properties identified on
the declarations page of the policy], the district court correctly concluded that the endorsement
excluded liability for injuries arising out of the VAS operation." 129 F.3d at 806. However, there
were additional claims for the failure to properly supervise the employees at the VAS premises.
The court found that there was coverage for the negligent supervision claims because such errors
and omissions in supervision occurred at the insured's principal place of business which was
designated in the policy. Id at 808.
Erekson argues that Elk Country Sports conducts business at two different facilities--a store
located at 407 Washington Street and a store located at 238 So. 4th Street, both in Montpelier,
Idaho. The 4th Street location was not listed on the DPE. Erekson argues that any claims arising
from Elk Country's activities at the 4th Street location would not be covered and such an
interpretation would give meaning to the endorsement, resulting in a limitation of coverage to only
those acts or omissions that arose out of the Washington Street location.

If the claims in this case arose out of Elk Country's business activities at the 4th Street
location, American Guarantee would certainly be more applicable, assuming a negligent
supervision claim was also asserted here. To that extent only, the Court agrees with Erekson that
the DPE limits coverage to the Washington Street location. However, the Court disagrees that the
endorsement's sole purpose is to distinguish that location from other possible locations owned by
the insured. Also, the Court disagrees with Erekson's broad interpretation of the endorsementto
include acts or omissions of the business, especially when the injury takes place away from the
premises, in fact, any premises owned by Elk Country, whether listed in the DPE or not. No where
in the DPE is the word "business" used.
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The Court has concluded that it was not persuaded by American Guarantee's analysis. It is
factually inapposite to the instant case. More particularly, the Court disagrees with American
Guarantee 's finding that the DPE was not a limitation on the CGL policy. Instead, the Court is

persuaded by the critique of American Guarantee by the court in US. Liability Ins. Co. v. Harbor
Club, Inc., 34 Mass. L.Rep. 78 (2008). 3

The designated premises endorsement clearly states: "THIS ENDORSEMENT
CHANGES THE POLICY. PLEASE READ IT CAREFULLY." The Court concludes that the
clear intent of this endorsement is to convert the policy from a general CGL policy to a policy
that has been modified and constitutes a "LIMITATION OF COVERAGE TO DESIGNATED
PREMISES OR PROJECT."4 The Court interprets the DPE as limiting coverage to the premises
a..'1d not solely as a designation of which of multiple business premises are or are not covered.
2. CGL and OL&T policies
Erekson argues that the Court made a mistake by concluding that the DPE converted the
CGL policy to a premises liability policy, and Erekson is critical of the Court's decision to use
Union American Ins. Co. v. Haitian Refugee Center, 858 So.2d 1076 (Fla.2003)( "Union
American") as supporting authority. Erekson urges the Court to instead follow the reasoning of the

Florida Court of Appeal, Fifth District, in Southeast Farms, Inc. v. Auto-Owners Insurance Co., 714
So.2d 509 (Fla.App. 1998).
In Southeast Farms, Auto-Owners Insurance Company ("Auto-Owners") issued a CGL
policy to Southeast Farms which included a designated premises endorsement for two of Southeast
Farms' office locations, in Hastings, Florida and Florida City, Florida. Id at 509-510. Southeast

3

See this Court's analysis of these two cases on pp, I 5-16 of Decision I.
Seep. 037 (HB) of Policy. See also Founders Commercial, Ltd. v. Trinity Universal Ins. Co., I 76 S.W.3d 484,
491 (Tex.App.-Houston 2004).
4
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Fa...rrr..s was a produce broker which principally brokered potatoes. Id. fa the underlying suit,
Southeast Farms had brokered the sale of some Alabama-grown potatoes that were in a truck that
collided with a Honda Accord in Virginia. Id.
The plaintiffs in the case alleged that Southeast Farms "negligently failed to inspect the
condition of the truck on which it loaded its potatoes, negligently failed to determine the
qualification of Vv'hite to operate the tractor-trailer, and negligently failed to comply with the
Federal Motor Carrier Safety Act." Id. Auto-Owners refused to defend the clain1s against Southeast
Farms because it asserted that it had "no duty to defend under the terms of the endorsement entitled
'Limitation of Coverage to Designated Premises or Project. "'5 Id.

In its analysis, the court stated:
[T]he endorsement specifically continues to cover "advertising injury," again indicating
some aspects of continuing general liability coverage. With that existing ambiguity, the
term "operations necessary or incidental to those premises" appears broad enough to
include business operations necessary or incidental to the listed premises. Given AutoOwners' own assertion that "incidental" means incident to the main business purpose of
the main business, it must be concluded that even Auto-Owners itself recognizes that
"premises" includes the business operated on the premises.

Id. at 511-12.
Later in the opinion, the court concludes that:
Because the ambiguity surrounding the endorsement language "arising out of ... the
O\\'Ilership, maintenance or use of the premises shown in the schedule and those
operations necessary or incidental to those premises" must be resolved in favor of
coverage, we reverse and remand for entry of judgment in favor of Southeast Farms. See
Premier Ins. Co. v. Adams, 632 So.2d 1054 (Fla. 5th DCA 1994) (policy language which
is ambiguous is generally to be construed against the insurer).

Id. at 512.

5

The language of the designated premises endorsement is similar to the case at hand.
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Erekson asks this Court, to follow the reasoning and holding of Southeast Farms, and
find that the DPE is ambiguous and that the endorsement does not covert a CGL policy to a
premises liability policy.
The Court is not persuaded by Southeast Farms for several reasons. First, Auto-Owners
conceded that the definition of "incidental" included incident to the "business" which the court
concluded "pretty much gives the ball game away." 6 In this case, Markel has not made this
concession, nor does the Court interpret the policy to include "business." The court in Southeast
Farms essentially began its analysis of the case with the concession that the policy was a
commercial general liability policy and could, therefore, easily conclude that the policy was
intended to cover claims incidental to the business of the company.
Second, the Court does not agree with Southeast Farms' conclusion that the phrase
"arising out of ... the ownership, maintenance or use of the premises shown in the schedule and
those operations necessary or incidental to those premises" 7 is ambiguous. Rather, the court
agrees with the analysis in Union American where the court found that the language of the policy
(more specifically, the language of the designated premises endorsement) to be clear and
unambiguous. 858 So.2d at 1078. 8 In this case, the policy clearly limits the coverage to the
premises and does not extend to negligent acts or omissions of the business.
Third, Erekson, and Southeast Farms, contends that the DPE clearly intends to extend
coverage for at least some injuries occurring away from the designated premises as a result of
6

Id at 511.
Id at 511-12 (emphasis in original).
8
Other cases that have found the language of similar designated premises endorsements clear and unambiguous
include: Harkless v. Sylvester, 961 So.2d 535, 537 (La.App. 4 Cir., 2007); US. Liability Ins. Co. v. Harbor Club,
Inc., 34 Mass. L.Rep. 78 at *6 (2008)("The Designated Premises Endorsement is clearly a premises liability policy.
Its purpose is to insure L & J against liability incident to its ownership, maintenance, or use of the listed premises
and operations necessary or incidental to those premises);"Accessories Biz, Inc. v. Linda and Jay Keane, Inc., 533
7
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business activities and points to the language in the policy that provides coverage for "personal
and advertising injury." Erekson lists from the policy all of the possible offenses included in the
meaning of "personal and advertising injury," none of which are relevant to or asserted in this
case. Also, the Court's view is that the words "personal and advertising injury" cannot be read
in isolation. They must be viewed in light of the limiting language of the endorsement which
provides that "personal and advertising injury" must arise out of "the ownership, maintenance or
use of the premises shown in the Schedule and operations necessary or incidental to those
premises. " 9 (Emphasis added). If the facts were different here, and raised the issue of some
"personal" or "advertising" injury, the Court would analyze this case in that context. But
hypothetical situations add little to the evaluation of the DPE in this case, based on the facts
presented.
The Court finds that the language of the DPE is not ambiguous and limits coverage to
injuries associated with the premises only. 10 Erekson is critical of the Court's decision to follow
the holding and reasoning of Union American, but the case law on this issue is sparse and the
Court is faced with the difficult task of deciding which cases are the most persuasive. The Court
has determined, based on the facts of this case, that Union American, along with several other
cases cited by the Court, are more persuasive than the reasoning of Southeast Farms and other
cases cited by Erekson in support of his arguments on this issue.

F.Supp.2d 381, 389 (S.D.N.Y., 2008); and Cataract Sports & Entertainment Group, LLC v. Essex Ins. Co., 59
A.D.3d 1083, 1084, 874 N.Y.S.2d 345,346 (N.Y.A.D. 4 Dept.2009).
9
Policy, p. 037.
10
Couch on Insurance Third Edition states, "Far more common are those policies which restrict coverage to a
particular premise, which is usually designated in the policy by street address or other geographical markers. The
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3. Designated Project
Erekson emphasizes that the DPE contains two separate prongs for affording coverage.
The second prong of the endorsement states: "This insurance applies to 'bodily injury", 'property
damage', 'personal and advertising injury' and medical expenses arising out of ... 2. The project
in the Schedule." 11 The project in the schedule is described as a "Sporting Goods Store." 12
Erekson argues that the sale of a revolver and reloaded ammunition by Elk Country at its
designated premises is a regular activity within the ordinary meaning or purpose of a "project"
defined as a sporting goods store.
Erekson cites Blankenship v. City of Charleston, 223 W.Va. 822, 679 S.E.2d 654 (2009)
in support of his position. In Blankenship, a person was injured at a concert when he slipped and
fell near a concession stand where some beer had been sold. Id. at 823-24. The concession stand
was owned and operated by Lakewood Swim Club, Inc. ("Lakewood"). Id. at 824. Lakewood
had a CGL policy containing a designated premises endorsement; however, the policy did not list
the concession stand as a designated premises. Id. at 825-26. Aside from listing the address of
the designated premises, the policy listed the "project" as a private swim club. Id. at 826.
The court stated:
There is no dispute that the endorsements are part of the policy, and endorsement M/E217 clearly qualifies the types of bodily injury claims covered under the policy through
its statement that "[t]his insurance applies only to 'bodily injury' ... arising out of ...
ownership, maintenance or use of the [Lakewood Dr., St. Albans, W.Va.] premises ... or
[t]he project shown in the Schedule [as PRIVATE SWIM CLUB]." (Emphasis added.)
Use of the disjunctive "or" supports Lakewood's position that the injury does not have to
occur on the private swim club premises. Nevertheless, we do not find that the language
of endorsement M/E-217 contemplates that any undertaking of the club members is a
project for which coverage under the policy extends. Endorsement M/E-217 defines the
project applicable to the policy as "PRIVATE SWIM CLUB." Although endorsement
term "premises" as used in such a liability policy contemplates land and permanently affixed structures contained
thereon, but generally does not encompass easily movable property." 9 Couch on Ins. § 126:8
11
Policy, p. 037.

12Id
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:M/E-011 provides that activities of members performed on behalf of the club are covered
under the policy, the activities still must conform ·with the project defined in endorsement
:M/E-217. This is true because all of these endorsement provisions, declarations and
standard contract provisions comprise the commercial general liability insurance policy
Lakewood had Vvi.th Evanston as clearly indicated on the Supplemental Declarations page
of the contract.

Id., 223 W.Va. at 827, 679 S.E.2d at 659 (emphasis in original). The court concluded that "the
selling of beer at a concession sta..rid at a concert open to the public in a location other than the
private swim club premises is an activity beyond the ordinary meaning or purpose of a project
defined as a private swim club." Id. at 827.
The court in Blankenship appeared to place great weight on the use of the word "or"
concluding that the injury did not always have to occur at the premises designated in the
endorsement, but that it can stem from activities that "conform with the project defined in the
endorsement." Id. Yet the court was unwilling to extend coverage to a business activity of the
swim club--the operation of a concession stand owned and operated by the swim club. The
court fails to specify which type of activities, in its opinion, would qualify as conforming with
the "project" listed in the endorsement.
In this case, although the firearm and reloaded ammunition were sold at the designated
premises, there was no extension of the business to other locations where the negligence or
injury took place. Even Blankenship recognized that the language of endorsement does not
"contemplate[] that any undertaking of the club members is a project for which coverage under
the policy extends." 223 W.Va. at 827,679 S.E.2d at 659. In our case, the injury took place after
the sale was completed and at a separate location. There is nothing in our case to show a
continuing operation of the business.
Another case that provides some guidance concerning the "project" prong of the DPE is
Harkless v. Sylvester, 961 So.2d 535 (La.App. 4 Cir. 2007). In Harkless, a fire victim brought an
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action against a lounge owner and his CGL insurer to recover for property damage from a fire
that started on the owner's land adjacent to a lounge. Id. at 536. The adjacent land ("Touro
property") was purchased by the lounge owner to protect his interest in his lounge and he had
applied for city permits to use the Touro property in connection with the operation of the lounge.

Id. at 538. The lounge owner's CGL policy only listed the property on which the lounge was
located as covered under the policy, but it also listed the "project" as "Jazz Lounge." Id. at 537.
The court was not persuaded that the listing of the "project" as a "Jazz Lounge" extended
coverage for damages resulting from a fire on the Touro property, even though that lot was next
door to the lounge, and was apparently purchased to further the business interests of the jazz
lounge. Id at 537-38.
The Court is persuaded by Harkless, where the court stated: "An insurance contract ...
should not be interpreted in an unreasonable or strained manner under the guise of contractual
interpretation to enlarge or to restrict its provisions beyond what is reasonably contemplated by
unambiguous terms .... " 961 So.2d at 537 (citations omitted). The Court plainly sees the policy in
this case as a premises liability policy which limits liability to activities and conduct related the
premises, not the business. Expanding the coverage would, in the Court's view, unreasonably
enlarge the coverage beyond what was contemplated by the clear language of the policy.
4. Firearm and Products/Completed Operations Exclusions
Erekson has requested that the Court analyze the firearm and products/completed
operations exclusions in order to promote judicial economy and to minimize the financial burden
ofrepetitive litigation. Erekson states that in the scenario of an appeal and reversal of the
Court's decision here, piecemeal litigation or multiple appeals could result, asking the Court to
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avoid that possibility by addressing the parties' arguments concerning the other two conclusions
asserted by Markel. The Court agrees and will ar1alyze the remaining two arguments in turn.

13

A. Firearms Exclusion. Under the heading, "Exclusion - Firearms," the policy contains
the following language: "This insurance does not apply to 'bodily injury', 'property damage',
'advertising injury' or medical payments arising out of the ownership, rental, maintenance, use
or misuse of any firearms." 14
Markel argues that the firearms exclusion in the policy is not ambiguous and expressly
excludes any injury to Erekson resulting from the use of a firearm. Erekson argues that the
firearms exclusion is ambiguous and that all doubts should be construed against the insurer.
Erekson states that if Markel truly wanted to preclude coverage for all accidents involving
firearms, regardless of whether they were owned or used by Elk Country at the time of the
occurrence, it could have done so with more clear and precise language.
Both parties acknowledged that there is no Idaho case law on this issue and so the Court
is compelled to look at case law in other jurisdictions. One of the cases cited by both parties is

Braxtonv. US. Fireins. Co.,651 S.W.2d616(Mo.App.E.D.1983). InBra.xton,apersonwas
shot and injured by an intoxicated gas station attendant at a gas station. Id. at 617. The gun
belonged to the gas station attendant. Id The gas station's insurance policy contained a firearms
exclusion that stated that: "This insurance does not apply ... to bodily injury and property
damage arising out of the ownership or use of any firearm." Id The court found that:
The exclusion at issue in this case does not unequivocally exclude acts arising out of the
ownership or use of a firearm by any person under any circumstances. A reasonable
person reading the exclusion in context could fairly conclude that the exclusion applied
only if the insured himself owned or used a firearm in connection with his business, or if
someone else used the firearm "for" him or "on his behalf." Here the insured did not ov,rn
13

14

Markel raises no objection to the Court analyzing the parties other arguments.
Policy, p. 021.
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or use the firearm, nor was it used "for" him or "in his behalf." We find that the exclusion
did not apply under these circumstan.ces and it is clear that the trial court acted properly
vvithin the constraints as heretofore set out by applying a construction which favored the
insured.

Id. at 619 ( emphasis in original). The Court agrees with Braxton 's analysis and finds that the
firearms exclusion is ambiguous. An insurance policy provision is ambiguous if "it is reasonably
subject to conflicting interpretations." North Pac. Ins. Co. v. Mai, 130 Idaho 251,253, 939 P.2d
570,572 (1997) (citing City of Boise v. Planet Ins. Co., 126 Idaho 51, 55,878 P.2d 750, 754
(1994)). If the Court finds any ambiguities in the insurance policy, t.~ey must be construed
against the insurer. Farmers Ins. Co. of Idaho v. Talbot, l 3 3 Idaho 428, 4 3 5, 987 P .2d 1043,
1050 (1999); See also Foremost Ins. Co. v. Putzier, 102 Idaho 138,627 P.2d 317 (1981) (" ...
insurance policies are to be construed most liberally in favor ofrecovery, with all ambiguities
being resolved in favor of the insured").
Here, the exclusion could reasonably be applied only to the use of firearms by Elk
Country or its employees, a position taken by Erekson and confirmed in Braxton. It could also
be reasonably applied to any use of firearms, including by Erekson after the sale in this case, as
asserted by Markel. The cases on this exclusion are not numerous or definitive. The Court
concludes that either interpretation is reasonably possible. Thus, the firearms exclusion is
ambiguous and does not exclude coverage.
B. Products-Completed Operations Hazard Exclusion. The Products-Completed
Operations Hazard Exclusion ("Products Hazard Exclusion") provides that, "This insurance does
not apply to 'bodily injury' or 'property damage' included v,ithin the 'products-completed
operations hazard."' 15

15

Policy, p.036.
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Markel argues that the Products Hazard Exclusion is broad enough to unequivocally
exclude ai"ly work that may have been completed or representations made by Elk Country.
Conversely, Erekson argues that the Products Hazard Exclusion does not defeat coverage to Elk
Country because his claim is a negligence claim, not a strict products liability claim. Erekson
supports his reasoning with Chanel er v. American Hardware Mut. Ins. Co., 109 Idaho 841, 712
P.2d 542 (1985). In Chancier, the Idaho Supreme Court held:
We find that the correct view of the "products hazard" exclusion, when we apply the
proper rules of construction for insurance policies, which we set forth below, see part I.D.
infra, is that it was only intended to avoid claims based in strict products liability.
Furthermore, Idaho law is clear that the negligent rendering of a service involving repair
or post-repair inspection of a product, which later causes an accident, provides a basis for
a claim to be made in negligence and not strict products liability. Steiner Corp. v.
American Dist. Telegraph, 106 Idaho 787, 789-90, 683 P.2d 435, 437-38 (1984);
2
Hoffman v. Simplot Aviation, Inc., 97 Idaho 32, 35-36, 539 P.2d 584, 587-88 (1975).FN
Accordingly, applying Steiner and Hoffman, we must determine if Christensen's claim of
failure to warn can be viewed as one based in negligence. If it is, then the "products
hazard" exclusion cannot be held to be an effective exclusion of coverage in this case.

Id. 109 Idaho at 845, 712 P .2d at 546 (emphasis in original). This holding clearly applies in this
case. Accordingly, this Court finds that the policy does not exclude coverage u..11.der the Products
Hazard Exclusion, because Erekson's claim is based on negligence and not on a strict product
liability.
CONCLUSION
Based on the foregoing, the Court concludes, as a matter of law, that the designated
premises endorsement is unambiguous, and excludes coverage. Thus, Erekson's Motion for
Reconsideration on that issue is DENIED. The Motion for Reconsideration is GRA1'>JTED only
to the extent that the Court has also analyzed the firearm and products/completed operations
exclusions and finds that coverage was not excluded under either of these policy provisions.
Summary judgment would not have been entered on either of those exclusions.
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IT IS SO ORDERED.
DATED this
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NOTICE OF APPEAL

TO:

THE ABOVE-NAMED RESPOJ\TDENT, MARKEL INTERNATIONAL INS. CO., LTD.,
and its attorney, Robert D. Williams, Carey Perkins LLP, PO Box 1758, Coeur d'Alene,
Idaho 83 816-175 8, and the Clerk of the above-entitled Court.
NOTICE IS HEREBY GNEN THAT:
1.

The above-named Appellant, Jason Ezra Erekson, as Personal Representative for the

Estate of Thomas R. Erekson, deceased, appeals against the above-named Respondent to the Idaho
Supreme Court from the final judgment entered in the above-entitled action on the 26th day of
October, 2010, Honorable Judge Stephen S. Dunn, presiding.
2.

That the party has the right to appeal to the Idaho Supreme Court, and the judgment

described in Paragraph 1 above is appealable under and pursuant to Rule l l(a)(l), I.A.R.
3.

ThomasR. Erekson died October 21, 2010. Pursuant to LC.§ 5-327(2), a portion of

Mr. Erekson's personal injury against Elk Country Sports did not abate with his death. Pursuant to

LC. § 5-327(2), this appeal is being prosecuted by those persons who would be entitled to the
property of the deceased person according to LC.§ 5-311(2)(a).
4.

Appellant intends to assert in the appeal that the District Court erred in granting

summary judgment to Respondent and declaring that Elk Country Sports Ltd. Co.' s insurance policy
with Markel International Insurance Company Ltd., does not provide coverage for Mr. Erekson's
liability claim asserted in the pending personal injury action. More specifically, Appellant intends
to assert in the appeal that the District Court erred in declaring that the policy's endorsement for
"Limitation of Coverage to Designated Premises or Project" significantly transformed the
Commercial General Liability policy into a premises liability policy which excludes coverage for all
injuries occurring away from the store's premises.
5

No order has been entered sealing all or any portion of the record.
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6.

A Reporter's Transcript is not requested.

7.

Appellant requests the following documents be included in the Clerk's record in

addition to those automatically included under Rule 28, I.A.R.: Second Affidavit ofBrent 0. Roche,
and Third Affidavit of Brent 0. Roche.
8.

There are no docu..TI1ents, charts or pictures offered or admitted as exhibits which

Appellant requests to be copied and sent to the Supreme Court.

9.

I certify:
(a)

That the fee for preparation of the Clerk's Record will be paid promptly upon
receipt of the billing statement;

(b)

That the appellate filing fee has been paid;
and

(c)

That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED this .2_ day of December, 2010.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

e_._

//_/1f.P_0__

By_4'---,

1
BRENT 0. ROCHE
Attorney for Appellant

NOTICE OF APPEAL - 3

CERTIFICATE OF SERVICE

I ........,.,,...,._,...., CERTIFY that on this
day December, 2010, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

[iU.S. Mail, postage prepaid

Robert D. Williams
Quane Smith LLP
PO Box 1758
Coeur d'Alene ID 83816-1758
Fax: 208-664-5380

[ ] Hand Delivery
[] Overnight Mail
[] Facsimile

Steven A. Wuthrich
1011 Washington Street, Suite 101
Montpelier, ID 83254
Fax 208-847-1230

[;-{ U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[] Facsimile

Rory R. Jones
Trout Jones
225 No. 9th Street, Suite 320
Boise ID 83702
Fax: 208-331-1529

[-f U.S. Mail, postage prepaid
[ ] Hand Delivery
[] Overnight Mail
[ ] Facsimile
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Robert D. Williams
CAREY PERKINS LLP
1110 W. Park Place, Suite 312
P.O. Box 1758
Coeur d'Alene, ID 83816-1758
Telephone: (208) 664-9281
Facsimile: (208) 664-5380
ISB # 5094

ii!:PIJTY _ _ _ _ _ CASE NO.

Attorney for Cross-Appellant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN A._l\ID FOR THE COUNTY OF BEAR LAKE

MARKEL INTERNATION~t\L INS.
CO., LTD., a corporation
incorporated under the laws of
England and Wales with principle
place of business in London, England
authorized to conduct business in
surplus lines insurance in the state of
Idaho,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintif£'Cross-Appellant,
vs.
ELK COUNTRY SPORTS, LTD
CO., an Idaho Company
Defendant,

And
JASON EZRA EREKSON, as
Personal Representative for the
Estate of Thomas R. Erekson,
Deceased,
Defendant/Appellant.

374

Case No. CV-2009-172

NOTICE OF CROSS-APPEAL

TO:
THE ABOVE NAMED CROSS-RESPONDE!'l"T(S), JASON EZRA. EREKSON, as Personal
Representative for the Estate of Thomas R Erekson, AN'D THE P A...~TY' S ATTOfil\TEYS, Brent O.
Roche, 201 East Center Street, PO
1391, Pocatello, ID 83204, A._N'D Th"'E CLERK OF
_,:\BOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named cross-appellant, Markel International, appeals against the abovenamed cross-respondent to the Idaho Supreme Court from the district court's decision on
reconsideration entered in the above-entitled action on the 5th day of October, 2010, Honorable Judge
Stephen S. Dunn presiding.

2.
The party has a right to cross-appeal to the Idaho Supreme Court, and the order
described in paragraph 1 above is appealable under and pursuant to Rule 1l(a)(l) I.A.R.
3.
Cross-Appellant intends to assert that the district court erred when it determined in its
Decision on Motion for Reconsideration, that the products/completed operations exclusion and the
fireanns exclusion did not exclude coverage.
4.

Additional reporter's transcript requested is the oral argument on April 12, 2010.

5.
The cross-appellant requests the following documents to be included in the clerk's
record in addition to those automatically included under Rule 28, I.A.R. and those designated by the
appellant in the initial notice of appeal:
Memorandum in Support of Plaintiffs Motion for Sum..111ary Judgment
Affidavit of Robert D. Williams
Affidavit of Helene Bradley

6. I certify:
(a) That a copy of this notice of cross-appeal and any request for additional transcript has
been served on each reporter of whom an additional transcript has been requested as named below at
the address set out below:
Name and address: Karen Volbrecht, Clerk of the District Court, Bear Lake County Court, 7 East
Center Street, Paris, ID 83261.

(b) (1) That the clerk of the district court has been paid the estimated fee for preparation of
the reporter's transcript and any additional documents requested in the cross-appeal.

(c) That service has been made upon all parties required to be served pursuant to I.A.R. 20.
DATED this

'J\.

dayofDecember, 2010.

illiams, Of the Firm
·ns LLP

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

2: \

day of December, 2010, I served a true and

correct copy of the foregoing NOTICE OF CROSS-AP/
Brent 0. Roche, Esquire
RACINE, OLSON, NYE, BUDGE & BAILEY
201 East Center Street
P.O. Box 1391
Pocatello, ID 83204-1391
Steven A. Wuthrich, Esquire
STEVEN A. WUTHRICH, P.A.
1011 Washington, Suite 101
Montpelier, ID 83254

_ _ _ U.S. First class mail
Fax
Hand Delivery
---

- -~
-F i r s t

class mail
Fax
--- - - Hand Delivery

Rory R. Jones
TROUTJON'ES
225 N. 9 th Street, Suite 820
Boise, ID 83 702

/

- - - U.S.
- - - Fax
---
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDA.HO, IN A.ND FOR THE COl.J'"NTY OF BEAR LAKE

M.A.RK.EL INTERi~ATIONAL INS. CO., LTD,
a corporation incorporated under the laws of
England and Wales with principle place of
business in London, England authorized to
conduct business in surplus lines insurance
in the state ofidaho,
Plaintiff/Cross-Appellant,

)
)
)

Supreme Court Docket No. 38336-2010
Bear Lake Co Docket No. CV-2009-000172

)

)
)
)
)

vs.
JASON EZRA EREKSON, as Personal
Representative for the
OF THOMAS
R.EREKSON, Deceased,

CERTIFICATE OF EXHIBITS

)
)
)
)
)
)

)
)
)
)
CO., an Idaho )
)
)

Defendant/Appellant,
and
ELK COUNTRY SPORTS,
Company,
Defendant,

)

I, KERRY HADDOCK, Clerk of the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bear Lake, do hereby certify that the following is a list of the exhibits,
offered or admitted and which have been lodged with the Supreme Court or retained as indicated:

NO:

EXHIBITS:
DESCRIPTION:

SENT/RETA11\1ED

NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of said Court this

(SEAL)

J./_ ~ay of February, 2011.

KERRY HADDOCK
Clerk of the District Court

By~du~
Deputy Clerk

CERTIFICATE OF EXHIBITS

1

IN THE DISTRICT COURT OF THE SIXTH .JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN A...l'ffi FOR THE COUNTY OF BEAR LAKE

MARKEL INTERNATIONAL INS. CO., LTD,
a corporation incorporated under the laws of
England and Wales with principle place of
business in London, England authorized to
conduct business in surplus lines insurance
in the state ofldaho,
Plaintiff/Cross-Appellant,

)
)
)
)
)
)
)
)
)
vs.
)
)
JASON EZRA EREKSON, as Personal
Representative for the ESTA TE OF THOMAS )
R.EREKSON, Deceased,
)
)
)
Defendant/Appellant,
)
)
and
)
ELK COUNTRY SPORTS, LTD CO., an Idaho )
Company,
)
Defendant,
)
)

Supreme Court Docket No. 38336-2010
Bear Lake Co Docket No. CV-2009-000172

CERTIFICATE OF CLERK

I, KERRY HADDOCK, Clerk of the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bear Lake, do hereby certify that the foregoing Clerk's Record in the above
entitled cause was compiled and bound under my direction and contains true and correct copies of all
pleadings, documents and papers designated to be included under Rule 28, JAR, the Notice of Appeal, any
Notice of Cross-Appeal, and any additional documents requested to be included.

I further certify that all documents, x-rays, charts and pictures offered or admitted as exhibits in the
above entitled cause, if any, will be duly lodged with the Clerk of the Supreme Court with any Reporter's
Transcript and the Clerk's Record, as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court this

·-cl_
J./.day of February, 2011.

KERRY HADDOCK
Clerk of the District Court
(SEAL)

By"t<fD,p~
CERTIFICATE OF CLERK

1

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN A."lffi
.
FOR THE COUNTY OF BEAR LAKE

MARKEL INTER.cl\JATIONiJ, INS. CO., LTD,
a corporation incorporated under the laws of
England and Wales with principle place of
business in London, England authorized to
conduct business in surplus lines insurance
in the state of Idaho,
Plaintiff/Cross-Appellant,

)
)
)
)
)
)
)
)
vs.
)
)
JASON EZRA EREKSON, as Personal
)
Representative for the ESTATE OF THOMAS )
R.EREKSON, Deceased,
)
)
Defendant/Appellant,
)
)
and
)
)
ELK COUNTRY SPORTS, LTD CO., an Idaho )
Company,
)
Defendant,
)
)

Supreme Court Docket No. 38336-2010
Bear Lake Co Docket No. CV-2009-000172

CERTIFICATE OF SERVICE

I, KAREN VOLBRECHT, Deputy Clerk of the District Court of the Sixth Judicial District of the
State of Idaho, in and for the County of Bear Lake, do hereby certify that I have personally served or mailed,
by United States Mail, postage prepaid, one copy of the Clerk's Record and any Reporter's Transcript to
each of the parties or their Attorney of Record as follows:

BRENT 0. ROCHE
Attorney at Law
P.O. Box 1391
Pocatello, ID 83204-1391
Attorney for Defendant/Appellant

ROBERTD. \\TILLIAMS
Attorney at Law
P.O. Box 1758
Coeur D'Alene, ID 83816-1758
Attorney for Plaintiff/Cross-Appellant

n---1:L..IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court this
_'±_~_ day of February, 2011.
(SEAL)

KERRY HADDOCK,
Clerk of the District Court
By

CERTIFICATE OF SERVICE

'!(A___~
Deputy Clerk
1
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IN THE SUPREM~ COURT CF THE STATE oiE~~ADDJCK.CLERK
JEf>UTY

K.Z.RKEL INTERNATIONAL INS. CO. LTD,
a corporation incorporated under
the laws of England and Wales with

)
)
)
)
)
)
)
)

principle place of business in
London, England authorized to
Conduct business in surnlus lines
Insu~ance in the state
Idaho,

of

?laintiff/Respondent/Cross-Appellant,

)

JASON EZR.~ EREKSON, as Personal
~epresentative for the ESTATE OF
THOMAS R. EREKSON, Deceased,

)
)
)
)
)
)

Defendant/Appellant/Cross :Respondent,

)

a:od

)
)

vs.

Suore.'!Le Court Docket
No~. 38336-2010

)

ELK COU'NTRY SPORTS, LTD CO., an
Idaho Company,
Defendant,

)
)
)
)
)

NOTICE OF TRANSCRIPT LODGED

Notice

is

hereby give:i

that

o:i

January

24,

2011,

I

lodged

a

tra...~script of 67 pages in length for the above-referenced appeal with
the District

Court

Clerk of

the

Cou...;.ty

of

3ear

Lake

in

t.he

Judicial District.

Linda Hampton
Typed Name of Reporter
January 24, 2011

Sixth

